Index

References are to sections.

A

Action for Possession of Real
Property, 1.4, 6.9

Adverse Possession

By dominant owner, 5.19

By servient owner, 5.18

Distinguished from prescriptive
easement, 2.16

Statute of limitations, 5.15

Allocation of Maintenance Costs,
4.14-.18

Driveway easements, 4.16

Parking lot easements, 4.18

Private road easements, 4.17

Altered Character
Affecting restrictive covenants, 9.6

Amendment of Easements, ch. 5

Necessary parties, 5.5

Procedures in easement document,
54

Statute of frauds, 5.3

Title insurer’s role, 5.6

Assessment Powers of Owners’
Associations, 7.10

B

Benefited Property
Description, 3.5
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Burdened Property
Description, 3.6

C
Certified Survey Maps, 2.24-.25

Common Law Remedies—
Relating to Easements, 6.2—.10

Damages, 6.3

Ejectment, 6.9

Injunction, 6.9

Self-help, 6.10

Condemnation
See Eminent Domain

Condominium Easements

Drafting issues, 4.29-.35

—access for maintenance and
repairs, 4.32

—construction access, 4.34

—encroachment easement, 4.31

—reservation of easement for
future development, 4.35

—reservation of utility easements,
4.33

—tower crane “overswing” rights,
4.38

Conservation Easements, 3.20

Construction Easements
See Temporary Construction
Easements

Index-1



INDEX

Contracts

Distinguished from easements, 1.5

Relation to restrictive covenants,
8.13

Contractual Remedies, 6.12—.17

Enforcement by municipality, 6.17

Event of default defined, 6.13

Lien for unpaid charges, 6.16

Restrictive covenants, contractual
remedies not available in
Wisconsin, 8.13

Self-help, 6.15

Costs

Initial construction, 4.24

Maintenance, 4.14—.18. See also
Maintenance of Easements

Covenants

Affirmative, negative, or
restrictive, 8.3

Discretionary authority, exercise
of, 9.5

Distinguished from easements, 8.3

Reasonableness, 8.11

D

Damages, 6.3—.8

Discomfort and annoyance, 6.7
Economic loss doctrine, 6.8
Improvements within easement, 6.4
Wrongful obstruction, 6.5
Wrongful use, 6.6

Declaratory Judgment, 9.8
Dedication, Public, 4.10
Default, Event of, 6.13

Dominant Estate

Indemnification and insurance,
4.12

Merger with servient estate, 5.8

Index-2

Drafting Considerations, ch. 4

Judicial construction of easements,
3.2-.13

Judicial construction of restrictive
covenants, 8.8—.12,9.2—-.5

Driveway Easements
Maintenance costs, 4.16
Sample agreement, App. C

Easements

See also specific topics (e.g.,
Maintenance of Easements)

Access and egress, 3.4

Administration by owners’
association, ch. 7. See also
Owners’ Associations

Amendment, ch. 5. See also
Amendment of Easements

Appurtenant, 1.18

Benefits and burdens, 1.17, 4.7

—increased burden, 3.20, 3.21,
4.11

Characteristics, 1.16—.18

Costs

—initial construction, 4.24

—maintenance, 4.14—.18

Creation, Ch. 2

—by condemnation, 2.26

—by implication, 2.7

—Dby necessity, 2.9—.14. See also
Ways of Necessity

—by plat or certified survey map,
2.24-25

—Dby prescription, 2.16—.22. See
also Prescriptive Easements

—by vacation or discontinuance or
public rights-of-way, 2.27. See
also Rights-of-Way

—Dby written grant or reservation,
2.2-5

Dedication, 4.10

Definition, 1.2-.10, 4.3
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Distinguished from other rights,
1.11-.15

—contracts, 1.5

—Ileases, 1.14

—licenses, 1.13

—profits a prendre, 1.15

—restrictive covenants, 8.3

Drafting considerations, ch. 4

Enforcement, ch. 6. See also
Common Law Remedies;
Contractual Remedies

Forms, Apps. B-H

Improvements and repairs, 3.7

—condominiums, 4.32

In gross, 1.18

Judicial construction, ch. 3

Location, 3.5

Maintenance, 4.13—.23. See also
Maintenance of Easements

Parties, 4.4,5.5

Public dedication, 4.10

Purpose, 4.6

Relocation, 4.9

Termination, ch. 5. See also
Termination of Easements
Types

—condominium, 4.29-.35. See
also Condominium Easements

—driveway, 4.16. See also
Driveway Easements

—rparking lot, 4.18, 4.28. See also
Parking Lot Easements

—private road, 4.17, 4.27. See also
Private Road Easements

—riparian rights, 3.15-.18. See
also Riparian Rights, Easement
for Use of

—subjacent support, 4.36

—temporary construction, 4.37

—utility, 4.26. See also Utility
Easements

Easements Appurtenant, 1.18

Easements in Gross, 1.18
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Easements of Necessity, 2.9—.14
Cessation of necessity, 5.11
Defining necessity, 2.11
Distinguished from implied
easements, 2.10
Duty of inquiry, 5.12
Equity, role of, 2.14
Judicial construction, 3.22

Ejectment, 1.4, 6.9
Eminent Domain
Creation of easement by, 2.26

Termination of easement by, 5.16

Encroachment Easements, 4.31

Enforcement of Easements, ch. 6

Common law remedies, 6.2—.10
See also Common Law
Remedies

Contractual remedies, 6.12—.17

See also Contractual Remedies

Enforcement of Restrictive
Covenants, ch. 9

Express Easements

Creation, 2.2—.5

Judicial construction, 3.2—.17
F

Forfeiture of Easement, 5.10

Forfeiture of Restrictive
Covenant, 9.5, 9.6

Forms, Apps. B-H
Drafting considerations, ch. 4
Judicial construction, 3.2—.17
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G

Grant of Easement, 2.2-.5

Highways

Right-of-way, 2.9

Working lands as a public highway,
2.28

|
Implied Easements, 2.7
Distinguished from ways of

necessity, 2.10

Improvements and Repairs, 3.7
Condominiums, access for, 4.32

Indemnification, 4.12
Injunctions, 6.9
Insurance
Owners’ associations, 7.9
Servient owner, 4.12
J
Joint Driveway Easements
See Driveway Easements
L
Landlocked Parcels
Defining landlocked, 2.12

Landlocking grantor’s parcel, 2.13
Riverfront access, 2.12

Index-4

Leases
Distinguished from easements, 1.14

Liability

Owners’ associations, 7.7, 7.9

Transfer of dominant or servient
estate, 4.5

Licenses
Distinguished from easements, 1.13

Liens, 6.16
Assessment powers of owners’
association, 7.10

M

Maintenance of Easements, 4.13—
23
Allocation of costs, 4.14—.18
—driveway easements, 4.16
—parking lot easements, 4.18
—private road easements, 4.17
Condominium easements, 4.32
Need for, methods of determining,
4.19-23

Merger of Dominant and
Servient Estates, 5.8

Misuse of Easement, 5.10
Repair costs, 4.15

Municipalities

Enforcement of easements, 6.17
N

No-build Easements, 4.39

Notice

Termination of easement for lack
of notice, 5.12
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Owners’ Associations, ch. 7

Advantages and disadvantages,
7.2-4

Assessment powers, 7.10

Choice of entity

—identification in covenant, 7.8

—liabilities, 7.7

—nonstock corporation vs. limited
liability company, 7.7

Control by developer, 7.11

Insurance, 7.9

Liabilities, 7.7, 7.9

Liens, 6.16, 7.10

P

Parking Lot Easements
Drafting issues, 4.28
Maintenance costs, 4.18
Sample agreement, App. B

Parties

Amendment or termination of
easement, 5.5

Creation of easement, 1.6—.8, 4.4

Restrictive covenants, privity, 9.2

Plats, 2.24-25
Platted utility easements, sample
release, App. G

Possession of Real Property,
Action for, 1.4, 6.9

Prescriptive Easements, 2.16—.22

Continuous and uninterrupted use
requirement, 2.19-.21

Distinguished from adverse
possession, 2.16

Doctrine of presumed permissive
use, 2.18

Judicial construction, 3.21

Rule of cessation of necessity,
inapplicable to, 5.11
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Private Road Easements

Conversion to public rights-of-way,
4.10

Drafting issues, 4.27

Maintenance costs, 4.17

Sample declaration, App. D

Profits a Prendre
Distinguished from easements, 1.15

Public Dedication, 4.10

Public Rights-of-Way
Generally, 3.24
Limitation on rule, 3.25

Public Utility Easements
See Utility Easements

R

Real Property, Action for
Possession of, 1.4, 6.9

Recording

And notice, 5.5, 5.12

Requirements for easements, 2.5

Requirements for restrictive
covenants, 8.3

Release of Easement, 5.9

Sample releases

—platted utility easement, App. G

—recorded easement, App. F

—utility’s rights in discontinued
right-of-way, App. H

Relocation of Easements, 3.11—

3.13

Remedies
Common law, 6.2—.10. See also
Common Law Remedies
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Contractual, 6.12—.17. See also
Contractual Remedies

Renewable energy resource
easements, 3.19

Renunciation of Easement, 5.9

Restrictive Covenants

See also specific topics

Characteristics, 8.3

Contractual interpretation of, 8.13

Distinguished from easement, 8.3

Enforcement, ch. 2

General plan or scheme doctrine,
9.2

Judicial construction, 8.8—.13

Parties, 9.2

Purpose, 8.3

Peremptory terms, requirements,
8.6

Public policy considerations, 8.4—
8.6

Rules of Construction, 8.8—.12

Terms, must be clear,
unambiguous, and expressed
peremptorily, 8.3, 8.6

Repairs, 3.7
Condominiums, access for, 4.32

Reservation of Easement, 2.2—.5

Rights-of-Way

Abandonment, 5.9

Creation of easement by vacation
or discontinuance, 2.27

Sample release of rights in, App. H

Statutory requirement for
subdivisions, 2.9

Riparian Rights, Easement for
Use of, 3.15-.18

Common law rules, 3.17

Effect of riverfront access, 2.12

Index-6

Piers and boat slips, 3.18

Reservation of, 3.18

Statutory modifications to common
law rules, 3.18

S
Self-Help (Remedy), 6.10, 6.15

Servient Estate

Increase in burden on, 3.8
—prescriptive easements, 3.21
Indemnification, 4.12

Merger with dominant estate, 5.8

Statute of Frauds

Creation of easement, 2.4

Creation of restrictive covenant, 8.3
Termination of easement, 5.3

Statute of Limitations, 5.13—.19
Adverse possession, 5.17

Statutory Remedies, 6.11

Subjacent Support Easements,
4.36

Survey
Certified survey maps, 2.24

T

Temporary Construction
Easements, 4.37

Termination of Easements, ch. 5

Methods

—acquisition of title by bona fide
purchaser without notice, 5.12

—cessation of necessity or
purpose, 5.11

—eminent domain, 5.16
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—forfeiture resulting from misuse,
5.10

—impossibility, 5.20

—merger, 5.8

—misuse, 3.9, 5.10

—renunciation and abandonment,
5.9

—written agreement, 5.2—.6

Necessary parties, 5.5

Procedures in easement document,
5.4

Statute of frauds, 5.3

Title insurer’s role, 5.6

Title Insurance

Easements appurtenant vs.
easements in gross, 1.18

Role in amendment or termination
of easement, 5.6

Tower Crane “Overswing”
Rights, 4.38
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U

Utility Easements

Condominium easements, 4.33

Drafting issues, 4.26

High voltage lines, special
requirements, 2.6

Implied easement, 3.4

Sample forms

—agreement, App. E

—declaration, App. D

—release of platted utility
easement, App. G

—release of rights in discontinued
right-of-way, App. H

W

Ways of Necessity
See Easements of Necessity
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