
 
 

© October 2026, State Bar of Wisconsin  TOC-3  
9/11/07 

 

Table of Contents 
 
CHAPTER 1 
DEFINITION AND CHARACTERISTICS OF AN EASEMENT 
I. Scope of Chapter [§ 1.1] 
II. Definition of Easement [§ 1.2] 

A. In General [§ 1.3] 
B. Nonpossessory [§ 1.4] 
C. Interest in Land [§ 1.5] 
D. Owned by Another [§ 1.6] 

1. In General [§ 1.7] 
2. Exceptions [§ 1.8] 

E. For Specific Use [§ 1.9] 
F. Without Profit [§ 1.10] 

III. Characteristics of Easements [§ 1.11] 
A. Benefits and Burdens [§ 1.12] 
B. Easements Appurtenant and Easements in Gross [§ 1.13] 

IV. Easements Distinguished from Other Rights [§ 1.14] 
A. In General [§ 1.15] 
B. Licenses [§ 1.16] 
C. Leases [§ 1.17] 
D. Profits à Prendre [§ 1.18] 
E. Restrictive Covenants [§ 1.19] 

 
 
CHAPTER 2 
CREATION OF EASEMENTS 
I. Scope of Chapter [§ 2.1] 
II. By Written Grant or Reservation [§ 2.2] 

A. In General [§ 2.3] 
B. Statute of Frauds [§ 2.4] 
C. Recording; Format Requirements for Recorded Documents 

[§ 2.5] 
D. Special Requirements for High-Voltage Transmission Lines 

[§ 2.6] 
III. By Implication [§ 2.7] 
IV. By Necessity [§ 2.8] 

A. In General [§ 2.9] 



TABLE OF CONTENTS 

 
 

TOC-4   © October 2026, State Bar of Wisconsin 
 

B. Easement of Necessity Distinguished from Implied Easement 
[§ 2.10] 

C. Defining Necessity [§ 2.11] 
D. Defining Landlocked [§ 2.12] 
E. Landlocking the Grantor’s Parcel [§ 2.13] 
F. The Role of Equity [§ 2.14] 

V. By Prescription [§ 2.15] 
A. In General [§ 2.16] 
B. Hostile Use [§ 2.17] 
C. Visible, Open, and Notorious [§ 2.18] 
D. Continuous and Uninterrupted Use for 20 Years [§ 2.19] 

1. In General [§ 2.20] 
2. What Constitutes Interruption [§ 2.21] 

E. Special Rules for Certain Utilities [§ 2.22] 
VI. By Plat or Certified Survey Map [§ 2.23] 

A. In General [§ 2.24] 
B. Estoppel Theory [§ 2.25] 

VII. By Condemnation [§ 2.26] 
VIII. By Vacation or Discontinuance of Public Rights-of-Way 

[§ 2.27] 
IX. By Working Lands as a Public Highway [§ 2.28] 
 
 
CHAPTER 3 
CONSTRUCTION ISSUES 
I. Scope of Chapter [§ 3.1] 
II. Express Easements [§ 3.2] 

A. In General [§ 3.3] 
B. Scope [§ 3.4] 
C. Description of Benefited Property [§ 3.5] 
D. Description of Burdened Property [§ 3.6] 
E. Exclusive Versus Nonexclusive Use [§ 3.7] 
F. Assignability [§ 3.8] 
G. Improvements and Repairs [§ 3.9] 
H. Increase in Burden on Servient Estate [§ 3.10] 

1. Extension to Other Lands [§ 3.11] 
2. Increasing Intensity of Use [§ 3.12] 
3. Relocation of Easement [§ 3.13] 

a. Relocation to Permit Normal Use and 
Development of the Servient Estate [§ 3.14] 

b. Relocation Because of Impossibility [§ 3.15] 



TABLE OF CONTENTS 

 
 

© October 2026, State Bar of Wisconsin  TOC-5  
 

I.  Easements for High Voltage Transmission Lines [§ 3.16] 
J.  Easements for Use of Riparian Rights [§ 3.17] 

1. In General [§ 3.18] 
2. Common-Law Rules [§ 3.19] 
3. Statutory Changes to Common-Law Rules [§ 3.20] 
4. Artificial Bodies of Water [§ 3.21] 

a. Public Trust Doctrine [§ 3.22] 
b. Private Property Rights and Rights Under the 

Public Trust Doctrine [§ 3.23] 
5. Limitations on Riparian Rights of Owners of Lands 

Adjacent to Hydroelectric Plants [§ 3.24] 
K. Renewable Energy Resource Easements [§ 3.25] 
L. Conservation Easements [§ 3.26] 

III. Prescriptive Easements [§ 3.27] 
IV. Easements of Necessity [§ 3.28] 
V. Easements for Use of Public Rights-of-Way [§ 3.29] 

A. General Rule [§ 3.30] 
B. Limitations on the General Rule [§ 3.31] 
C. Compensation for Taking of Easement for Public Purposes 

[§ 3.32] 
 
 
CHAPTER 4 
DRAFTING CONSIDERATIONS 
I. Scope of Chapter [§ 4.1] 
II. Preliminaries [§ 4.2] 

A. Easement as Defined Term [§ 4.3] 
B. Parties [§ 4.4] 
C. Liability Following Transfer of Dominant or Servient Estate 

[§ 4.5] 
D. Purpose of Easement [§ 4.6] 
E. Benefits and Burdens [§ 4.7] 

III. Specific Clauses [§ 4.8] 
A. Right to Relocate Easement [§ 4.9] 
B. Public Dedication [§ 4.10] 
C. Increased Burden [§ 4.11] 
D. Indemnification and Insurance [§ 4.12] 
E. Maintenance [§ 4.13] 

1. Allocation of Costs [§ 4.14] 
a. In General [§ 4.15] 
b. Driveway Easements [§ 4.16] 



TABLE OF CONTENTS 

 
 

TOC-6   © October 2026, State Bar of Wisconsin 
 

c. Private Road Easements [§ 4.17] 
d. Parking Lot Easements [§ 4.18] 

2. Methods of Determining Necessity of Maintenance 
[§ 4.19] 
a. In General [§ 4.20] 
b. “Chicken” Method [§ 4.21] 
c. “Benevolent Dictator” Method [§ 4.22] 
d. “Well Captain” Method [§ 4.23] 

F. Costs of Initial Construction [§ 4.24] 
IV. Drafting Issues Specific to Certain Types of Easements [§ 4.25] 

A. Utility Easements [§ 4.26] 
B. Private Road Easements [§ 4.27] 
C. Parking Lot Easements [§ 4.28] 
D. Condominium Easements [§ 4.29] 

1. In General [§ 4.30] 
2. Encroachment Easement [§ 4.31] 
3. Access for Maintenance and Repairs [§ 4.32] 
4. Reservation of Utility Easements [§ 4.33] 
5. Construction Access [§ 4.34] 
6. Reservation of Easement for Future Development 

[§ 4.35] 
E. Subjacent Support Easements [§ 4.36] 
F. Temporary Construction Easements [§ 4.37] 
G. Tower Crane Overswing Rights [§ 4.38] 
H. No-Build Easements [§ 4.39] 

 
 
CHAPTER 5 
AMENDMENT AND TERMINATION OF EASEMENTS 
I. Scope of Chapter [§ 5.1] 
II. Amendment and Termination of Easements by Written 

Agreement [§ 5.2] 
A. Statute of Frauds [§ 5.3] 
B. Procedures Set Forth in Easement Document [§ 5.4] 
C. Necessary Parties to Amendment or Termination [§ 5.5] 
D. Title Insurer’s Role [§ 5.6] 

III. Other Ways in Which Easements May Be Terminated [§ 5.7] 
A. Merger [§ 5.8] 
B. Renunciation and Abandonment [§ 5.9] 
C. Forfeiture Resulting from Misuse [§ 5.10] 
D. Cessation of Necessity or Purpose [§ 5.11] 



TABLE OF CONTENTS 

 
 

© October 2026, State Bar of Wisconsin  TOC-7  
 

E. Acquisition of Title by Bona Fide Purchaser Without Notice 
[§ 5.12] 

F. Limitation of Actions [§ 5.13] 
1. Express Easements [§ 5.14] 
2. Easements Not Based on Recorded Instruments [§ 5.15] 

G. Eminent Domain [§ 5.16] 
H. Adverse Possession or Use [§ 5.17] 

1. By Servient Owner [§ 5.18] 
2. By Dominant Owner [§ 5.19] 

I. Impossibility [§ 5.20] 
 
 
CHAPTER 6 
ENFORCEMENT OF EASEMENTS 
I. Scope of Chapter [§ 6.1] 
II. Common-Law Remedies [§ 6.2] 

A. Damages [§ 6.3] 
1. Damages to Improvements Within the Easement [§ 6.4] 
2. Damages for Wrongful Obstruction of the Easement 

[§ 6.5] 
3. Damages for Wrongful Use of the Easement [§ 6.6] 
4. Damages for Discomfort and Annoyance [§ 6.7] 
5. Applicability of the Economic Loss Doctrine [§ 6.8] 

B. Ejectment and Injunction [§ 6.9] 
C. Self-Help [§ 6.10] 

III. Statutory Remedies [§ 6.11] 
A. Wis. Stat. § 182.017(5): Public Utilities [§ 6.12] 
B. Wis. Stat. § 840.03: Real Property Remedies [§ 6.13] 
C. Wis. Stat. ch. 841: Declaration of Interest [§ 6.14] 
D. Wis. Stat. ch. 842: Partition of Interest [§ 6.15] 
E. Wis. Stat. ch. 844: Interference with Interest [§ 6.16] 

IV. Contractual Remedies [§ 6.17] 
A. Definition of Event of Default [§ 6.18] 
B. Specific Contractual Remedies [§ 6.19] 

1. Self-Help [§ 6.20] 
2. Lien for Unpaid Charges [§ 6.21] 
3. Enforcement by Municipality [§ 6.22] 

 
 
CHAPTER 7 
USE OF OWNERS’ ASSOCIATIONS TO ADMINISTER EASEMENTS 
I. Scope of Chapter [§ 7.1] 



TABLE OF CONTENTS 

 
 

TOC-8   © October 2026, State Bar of Wisconsin 
 

II. Advantages and Disadvantages [§ 7.2] 
A. Advantages [§ 7.3] 
B. Disadvantages [§ 7.4] 

III. Establishment of Association [§ 7.5] 
A. In General [§ 7.6] 
B. Choice of Entity [§ 7.7] 
C. Identification of Particular Entity in Covenant [§ 7.8] 
D. Liabilities and Insurance [§ 7.9] 
E. Assessment Powers [§ 7.10] 

IV. Control of Association by Developer [§ 7.11] 
 
 
CHAPTER 8 
RESTRICTIVE COVENANTS: CONSIDERATIONS AND 

CONSTRUCTION 
I. Introduction [§ 8.1] 

A. Scope of Chapter [§ 8.2] 
B. General Overview [§ 8.3] 

II. Public Policy Considerations for Restrictive Covenants [§ 8.4] 
A. Free and Unrestricted Use of Property [§ 8.5] 
B. Clear, Unambiguous, and Expressed in Peremptory Terms 

[§ 8.6] 
III. Rules of Construction [§ 8.7] 

A. Intent of Drafter [§ 8.8] 
B. Scope of Restrictions [§ 8.9] 
C. Prohibitions Conflicting with Permitted Uses [§ 8.10] 
D. The Reasonableness Standard [§ 8.11] 
E. Standards for Exercise of Discretionary Authority [§ 8.12] 

IV. The Modern Trend of Contract Interpretation for Covenants 
[§ 8.13] 

 
 
CHAPTER 9 
ENFORCEMENT OF RESTRICTIVE COVENANTS 
I. Scope of Chapter [§ 9.1] 
II. Standing to Enforce: The General Plan or Scheme Doctrine 

[§ 9.2] 
III. Negating Enforcement Rights [§ 9.3] 

A. In General [§ 9.4] 
B. Waiver and Acquiescence [§ 9.5] 



TABLE OF CONTENTS 

 
 

© October 2026, State Bar of Wisconsin  TOC-9  
 

C. Altered Character [§ 9.6] 
IV. Termination or Modification [§ 9.7] 
V. Declaratory Judgment [§ 9.8] 
 
Appendices 

A Selected Wisconsin Statutes 
• Text of Wisconsin Statute Sections 30.131–.133 
• Text of Wisconsin Statute Section 32.02 
• Text of Wisconsin Statute Section 59.43 
• Text of Wisconsin Statute Section 66.1005 
• Text of Wisconsin Statute Section 82.19 
• Text of Wisconsin Statute Section 82.27 
• Text of Wisconsin Statute Section 86.16 
• Text of Wisconsin Statute Section 236.29 
• Text of Wisconsin Statute Section 236.293 
• Text of Wisconsin Statute Section 236.34 
• Text of Wisconsin Statute Section 706.01 
• Text of Wisconsin Statute Section 706.02 
• Text of Wisconsin Statute Section 706.05 
• Text of Wisconsin Statute Section 706.08 
• Text of Wisconsin Statute Section 779.70 
• Text of Wisconsin Statute Sections 893.25–.33 

B Parking Lot Easement Agreement 
C Joint Driveway Easement Agreement 
D Declaration of Easement for Private Road and Public Utilities 
E  Utility Easement Agreement 
F  Release of Recorded Easement 
G Release of Platted Utility Easement 
H Release by Utility of Rights in Discontinued Right-of-Way 

 
Index 
 
 




