Table of Contents

CHAPTER 1
INTRODUCTION
by Christopher S. Krimmer

CHAPTER 2

ISSUES FOR STUDENTS IN PuBLIC K-12 EDUCATION PROGRAMS
by JoAnn M. Hart, M. Tess O’Brien-Heinzen, Brian P. Goodman, and
Matthew W. Bell

I In General [§ 2.1]

I1.  Protections from Discrimination, Bullying and
Harassment [§ 2.2]
A. State Pupil Nondiscrimination and Anti-Bullying Laws
[82.3]
Equal Protection Clause [§ 2.4]
Federal Nondiscrimination Law—Title IX [§ 2.5]
School Discipline Under Board Policy and State
Statute [§ 2.6]

COow

I11. Student Dress Codes [§ 2.7]

A. InGeneral [§2.8]

B. Considerations Based on Type of Dress Code [§ 2.9]
1. Gender-Specific Dress Codes [§ 2.10]
2. Gender-Neutral Dress Codes [§ 2.11]

C. Freedom of Expression and Dress Codes [§ 2.12]

D. Equal Protection Clause; Governmental Objective in
Dress Codes [§ 2.13]

IV. School-Sponsored Social Activities and Special Events
[8 2.14]
A. School Dances [§ 2.15]
B. Prom and Homecoming Court [§ 2.16]
C. Graduation Ceremonies [8§ 2.17]
1. Gender-Specific Dress Codes at Graduation [§ 2.18]
2. Reading Student Names at Graduation [§ 2.19]
3. Student’s Name on Diploma [§ 2.20]

© October 2021, State Bar of Wisconsin TOC-3



TABLE OF CONTENTS

V.  Use of School Facilities [§ 2.21]
A. Equal Access Act [§ 2.22]
B. First Amendment [§ 2.23]
C. Use of School Facilities by Student Groups [§ 2.24]
D. Use of School Facilities by Community Groups
[8 2.25]

VI. Additional Legal Issues for Transgender Students
[8 2.26]
A. Access to Bathrooms and Locker Rooms [§ 2.27]
1. In General [§ 2.28]
2. Obama Administration’s Interpretation of Title IX
[8 2.29]
3. Trump Administration’s Interpretation of Title IX
[8 2.30]
4. Federal Court Decisions Under Title IX [§ 2.31]
5. School Board Policies [§ 2.32]
B. Participation in Sports [§ 2.33]
1. In General [§ 2.34]
2. The WIAA Policy [§ 2.35]
a. In General [8 2.36]
b. Guiding Principles [8 2.37]
c. Member Schools Have Discretion in
Determining Eligibility [§ 2.38]
d. Criteria for Determining Eligibility [§ 2.39]
e. Mandatory Rules Related to Hormone Therapy
[8 2.40]
f. Transgender Students” Appeal Rights [§ 2.41]
g. Student Privacy [§ 2.42]
3. National Collegiate Athletic Association (NCAA)
[8 2.43]
a. NCAA Inclusion of Transgender Student-
Athletes [8 2.44]
b. Guiding Principles [§ 2.45]
c. NCAA Policy [§ 2.46]
d. Best-Practices Recommendations [§ 2.47]
4. Other Considerations Regarding Transgender
Athletes [8 2.48]
a. WIAA and NCAA [§ 2.49]
b. Legal Challenges [§ 2.50]
C. Student Privacy and Confidentiality [§ 2.51]
1. In General [§ 2.52]

TOC-4 © October 2021, State Bar of Wisconsin



TABLE OF CONTENTS

2. Sharing Information with Parents [§ 2.53]

3. Confidentiality of Student Records [§ 2.54]

4. Request to Change Student Records [§ 2.55]

5. Disclosure to Other Students and Staff [§ 2.56]

CHAPTER 3
ADVISING LGBTQ CLIENTS ABOUT EMPLOYMENT LAW
by Katherine L. Charlton

. Scope of Chapter [§ 3.1]

I1. A General Legislative, Administrative, and Case Law
Overview [§ 3.2]

I11.  From “Sexual Orientation” to “Gender Identity” —
Terms That Matter [§ 3.3]

IV. Employment Law and the LGBTQ Client [§ 3.4]
V. Initial Interview with an LGBTQ Client [§ 3.5]

VI.  Wisconsin Fair Employment Act (WFEA) [8 3.6]
A. InGeneral [§3.7]
B. Overview of WFEA Protections for Sexual Orientation
[83.8]
C. Selected Reported Cases Under Wis. Stat.
§ 111.36(1)(d) [§ 3.9]
D. Retaliation [§ 3.10]

VII. Federal Employment Laws [§ 3.11]
A. InGeneral [§3.12]
B. Equal Pay Act [§ 3.13]
C. Title VI of the Civil Rights Act of 1964 (Title VII)
[83.14]
1. In General [§ 3.15]
2. History of the Construction of “Sex” Under Title
VII [§ 3.16]
3. Current Law [§ 3.17]
D. Age Discrimination in Employment Act (ADEA)
[8 3.18]
The Rehabilitation Act and the ADA [§ 3.19]
Federal and State Family Medical Leave Acts [§ 3.20]

nm

© October 2021, State Bar of Wisconsin TOC-5



TABLE OF CONTENTS

VIII. Local Discrimination Laws [§ 3.21]
A. InGeneral [§ 3.22]
B. Madison Equal Opportunities Ordinance (MEOC)
[83.23]
Milwaukee Equal Rights Commission (MERC)
[8 3.24]
City of Appleton [§ 3.25]
City of Cudahy [§ 3.26]
City of Janesville [§ 3.27]
City of Stevens Point [§ 3.28]

ommo O

IX. Legal Protections Applicable in the Hiring Process
[8 3.29]

X.  Employment Contracts [§ 3.30]

XI. Prlvacy Rights [§ 3.31]

In General [§ 3.32]

Invasion of Privacy [§ 3.33]

Defamation and Public Disclosure of Private Facts
[8 3.34]

HIV Testing [§ 3.35]

Hate Crimes [§ 3.36]

mo OwWw»

XI11. Resources [8 3.37]
A. Organizations and Websites [§ 3.38]
B. Books and Governmental Guidance [§ 3.39]

CHAPTER 4
GENDER TRANSITIONING: AN OVERVIEW
by Abigail L. Churchill and Nicholas E. Fairweather

l. Scope of Chapter [§ 4.1]

Il.  Understanding Gender Transitioning [8 4.2]
A. Introduction [§ 4.3]
B. Definitions [§ 4.4]
1. Sex [§4.5]
2. Gender [§ 4.6]
3. Transgender [§ 4.7]
4. Gender Dysphoria [§ 4.8]

TOC-6 © October 2021, State Bar of Wisconsin



TABLE OF CONTENTS

C. Common Cultural Understandings [8 4.9]
D. Gender Transitioning [§ 4.10]

1. In General [§ 4.11]

2. Social Transition [8 4.12]

3. Medical Transition [§ 4.13]

4. Legal Transition [§ 4.14]

5. More Resources [§ 4.15]

I1l.  Name and Gender Change [§ 4.16]
A. Introduction [§ 4.17]
B. Identity Documents [§ 4.18]
C. Changing Name and Gender on Identity Documents
[84.19]
1. Changing One’s Name in Wisconsin [§ 4.20]
a. InGeneral [8 4.21]
b. Purpose of the Name Change [§ 4.22]
c. Changing One’s Name on a Wisconsin Birth
Record [§ 4.23]
2. Changing Gender Marker on a Wisconsin Birth
Record [§ 4.24]
3. Changing One’s Gender with the Social Security
Administration [§ 4.25]
4. Changing Gender Marker on a Wisconsin Driver’s
License [§ 4.26]
5. Changing One’s Gender on a Passport [§ 4.27]
6. Other Documents and Entities [§ 4.28]
D. Changing Legal Landscape [§ 4.29]

IV. Public Accommodations [§ 4.30]
A. InGeneral [§ 4.31]
1. Overview and Definitions [§ 4.32]
2. Nondiscrimination Laws and Ordinances [§ 4.33]
B. The Bathroom Bills [§ 4.34]
C. Public Schools [§ 4.35]
1. In General [§ 4.36]
2. Grimm v. Gloucester County School Board [§ 4.37]
3. Whitaker v. Kenosha Unified School District No. 1
Board of Education [§ 4.38]

V.  Employment Discrimination Against Transgender
Individuals [§ 4.39]
A. Title VII of the Civil Rights Act of 1964 [§ 4.40]
B. The Wisconsin Fair Employment Act [8 4.41]

© October 2021, State Bar of Wisconsin TOC-7



TABLE OF CONTENTS

V1. Discrimination in the Provision of Health Insurance
Coverage for Transition-Related Procedures [§ 4.42]

VII. Appendices [§ 4.43]
A. Appendix 4A: Petition for Gender Change [§ 4.44]
B. Appendix 4B: Order for Gender Change [§ 4.45]

CHAPTER 5
HIV
by J. Daniel Guinn, Miri Pogoriler, and Rebekah Kopec-Farrell

. Scope of Chapter [§5.1]
Il.  HIV: Background and Statistics [§ 5.2]

Il.  HIV Testing [8 5.3]

A. InGeneral [§5.4]

B. Informed Consent [§ 5.5]

C. Categories of HIV Tests [§ 5.6]
1. In General [§5.7]
2. Anonymous [§ 5.8]
3. Confidential [§ 5.9]
4. Involuntary [§ 5.10]

IV. Confidentiality [§ 5.11]
A. InGeneral [§5.12]
B. Statutory Protections [§ 5.13]
C. Other Considerations [§ 5.14]
1. Tort[§5.15]
2. Plaintiff Anonymity [§ 5.16]

V.  Criminal Law [§ 5.17]
A. In General [§5.18]
B. Penalty Enhancement [§ 5.19]

VI. Discrimination [§ 5.20]

In General [§ 5.21]

Refusal to Treat [§ 5.22]
Employment [§ 5.23]

Housing [8 5.24]

Public Accommodation [§ 5.25]

moowp

TOC-8 © October 2021, State Bar of Wisconsin



TABLE OF CONTENTS

VII. Income Replacement [§ 5.26]

A.
B.

In General [§ 5.27]
Long-Term Disability [§ 5.28]

C. Social Security Disability Insurance and Supplemental

Security Income [§ 5.29]

VIII. Insurance and Health Care [§ 5.30]

A.

B.
C.

E.

In General [§ 5.31]
Private Health Benefits [§ 5.32]
Group Health Insurance [§ 5.33]
1. In General [§ 5.34]
2. Individual Health Insurance [§ 5.35]
3. The Affordable Care Act [8 5.36]
Public Health Benefits [§ 5.37]
1. In General [§ 5.38]
2. Medicare [§ 5.39]
3. Medicaid [§ 5.40]
a. InGeneral [§ 5.41]
b. Medical Assistance [§ 5.42]
c. BadgerCare Plus [§ 5.43]
d. Other Programs [§ 5.44]
(1) In General [§ 5.45]
(2) Ryan White Care Act (Title 111) [§ 5.46]
(3) Wisconsin AIDS/HIV Health Insurance
Premium Subsidy Program [§ 5.47]
(4) Wisconsin AIDS/HIV Drug Assistance
Program [§ 5.48]
Life Insurance [§ 5.49]

IX. Other Considerations [§ 5.50]

mooOw>

In General [§ 5.51]

Debt Issues [8§ 5.52]

Advance Planning [§ 5.53]

Immigration [§ 5.54]

Using People-First Language About HIV [§ 5.55]

© October 2021, State Bar of Wisconsin

TOC-9



TABLE OF CONTENTS

CHAPTER 6
THE INTERSECTION OF HOSTILITY AND SEXUAL ORIENTATION
by Eric D. Défort

Scope of Chapter [§ 6.1]

Domestic Abuse [§ 6.2]
A. Statutory Definition [§ 6.3]
B. Mandatory Arrest in Certain Domestic Abuse Incidents
[86.4]
C. Firearms and Domestic Abuse [8 6.5]
1. In General [§ 6.6]
2. Wisconsin Law [§ 6.7]
3. Federal Law [§ 6.8]
D. Domestic Abuse: Temporary Restraining Order and
Injunction [8 6.9]
E. Practical Considerations [§ 6.10]
1. Commencement of the Action [§ 6.11]
2. The Elements to Be Alleged [§ 6.12]
3. The Procedure [§ 6.13]
4. The Burden of Proof [§ 6.14]

Hate Crimes [§ 6.15]

A. In General [§6.16]

B. Hate-Crime Enhancement [§ 6.17]

C. Constitutional Challenge to Wisconsin’s Hate-Crime
Statute [8 6.18]

Cyberbullylng [86.19]
What Is Cyberbullying? [§ 6.20]
B. Combatting Cyberbullying with Wisconsin Law
[§ 6.21]
In General [§ 6.22]
2. Threats to Communicate Derogatory Information [§
6.23]
3. Stalking [8 6.24]
4. Disorderly Conduct [§ 6.25]

Voir Dire When Sexual Orientation May Be an Issue
[8 6.26]
A. The Purpose of Voir Dire [§ 6.27]
B. Excusing or Dismissing Jurors [§ 6.28]
1. When the Court Excuses Jurors [8 6.29]
2. When the Lawyers Excuse Jurors [§ 6.30]

TOC-10 © October 2021, State Bar of Wisconsin



TABLE OF CONTENTS

VI. The Admissibility of the Victim’s Prior Sexual Conduct
[§ 6.31]

VII. Additional Wisconsin Resources Regarding Hate Crimes
and Harassment [§ 6.32]

INDEX

© October 2021, State Bar of Wisconsin TOC-11



