
 
 

© April 2025, State Bar of Wisconsin  TOC-1 
  9/11/07 

 

Table of Contents 
 

I.  INTRODUCTION ............................................................................ 1 

II. WORKING DEFINITIONS AND SCOPE .......................................... 3 

III. SOURCES OF STANDARDS OF REVIEW ........................................ 4 
A.  Generally ............................................................................... 4 
B. Wisconsin Constitution ......................................................... 5 
C.  Supreme Court and Court of Appeals Functions ................... 6 
D. Statutes .................................................................................. 6 

1. Generally ........................................................................ 6 
2. Judicial Hearings (a sampling) ....................................... 7 
3. Administrative Agencies ................................................ 8 

a. Generally .................................................................. 8 
b. Exclusivity of Statutory Review .............................. 9 
c. Wis. Stat. ch. 227—Administrative Review 

Generally .................................................................. 9 
d. Notable Exceptions to Wis. Stat. § 227.57 

Review [see Wis. Stat. § 227.03] ........................... 10 
4. Statutory Certiorari Review .......................................... 11 

E. Case Law ............................................................................. 12 
1. In General ..................................................................... 12 
2. Equity ............................................................................ 13 
3. Writs ............................................................................. 14 

a. Habeas Corpus ....................................................... 14 
b. Supervisory (Mandamus and Prohibition) ............. 15 
c. Writ Directed to Administrative Agency ............... 16 

4.  Common-Law Certiorari .............................................. 16 
5.  Injunction ...................................................................... 17 
6.  Summary Judgment ...................................................... 17 

F. Treatises .............................................................................. 18 
G. Articles ................................................................................ 19 

IV. QUESTION OF FACT AND LAW; ULTIMATE FACTS; MIXED 
FACT AND LAW; DISCRETION—DEFINITIONS—GENERALLY .... 20 
A. Working Definitions ............................................................ 20 

1. Findings of Fact ............................................................ 20 
2. Conclusions of Law ...................................................... 21 



TABLE OF CONTENTS 
 
 

TOC-2  © April 2025, State Bar of Wisconsin 
  9/11/07 

3. Ultimate Facts ............................................................... 21 
4. Mixed Fact and Law ...................................................... 22 
5. Constitutional Facts ....................................................... 22 
6. Discretion ...................................................................... 23 

B. General Standards of Appellate Review .............................. 24 
1. Overview ....................................................................... 24 
2. Findings of Fact............................................................. 24 
3. Conclusions of Law ....................................................... 24 
4. Mixed Fact and Law ...................................................... 24 
5. Discretion ...................................................................... 25 
6. Classification Is Question of Law ................................. 25 
7. Caveat—Classification May Turn on Other Factors ..... 25 

V. FINDINGS OF FACT—STANDARDS OF REVIEW ......................... 26 
A. Findings of Historical Facts by Trial Court Without a 

Jury ...................................................................................... 26 
1. Characterizations of the Standards of Review .............. 26 

a. Great Weight and Clear-Preponderance 
Standard .................................................................. 26 

b. Clearly Erroneous Standard: Wis. Stat. 
§ 805.17(2) ............................................................. 26 

c. Apply Either Standard ............................................ 26 
2.  Mislabeled Findings ...................................................... 27 
3. Review of Factual Inferences Made by a Fact-

Finder ............................................................................ 27 
a. Only One Reasonable Factual Inference ................ 27 
b. Several Reasonable Factual Inferences .................. 27 
c. Reasonableness of Inference .................................. 28 
d. Some Facts Must Be Inferred ................................. 28 
e. Effect of Inference .................................................. 28 
f. Documentary Evidence Exception ......................... 29 
g. Video Evidence ...................................................... 30 

4. Mixed Fact and Law ...................................................... 30 
5. Facts Established ........................................................... 30 
6. Fact Not Subject to Reasonable Dispute—Judicial 

Notice of Adjudicative Facts ......................................... 30 
7. Facts Undisputed or Stipulated ..................................... 31 
8. Record Silent ................................................................. 31 
9. Documentary Facts ........................................................ 31 
10. Transcript Made Before Another Court or Judge .......... 32 
11. Contracts ....................................................................... 32 
12. Formulas ........................................................................ 33 



TABLE OF CONTENTS 
 
 

© April 2025, State Bar of Wisconsin  TOC-3 
  9/11/07 

13. Missing or Inadequate Findings .................................... 33 
14. Implied Findings ........................................................... 34 
15. Findings Improper on Motion for Summary 

Judgment ....................................................................... 35 
16. “Pure” Facts—Foreign Law ......................................... 35 

B.  Constitutional Facts ............................................................. 36 
C. Findings by Jury .................................................................. 36 

1. Civil Case—Standard of Review .................................. 36 
2. Criminal Case—Standard of Review Generally ........... 38 
3. Criminal Case—Circumstantial Evidence .................... 39 
4. Criminal Case—Conceded Element ............................. 39 
5. Search Record to Support Findings .............................. 39 

D. Findings by Administrative Agency .................................... 39 
1. Circuit and Appellate Court Employ Same Review 

Standard ........................................................................ 39 
2. Substantial Evidence—Wis. Stat. ch. 227 Review 

and Certiorari ................................................................ 40 
3. Credible and Substantial Evidence in Other 

Contexts ........................................................................ 40 
4. Factual Inferences ......................................................... 41 
5. Undisputed, Established, or Stipulated Facts—

Question of Law Presented ........................................... 41 
6. Inference Drawn by an Agency from Facts .................. 41 
7. Missing and Mislabeled Administrative Findings ........ 42 
8. Nonreviewability for Insufficient Findings .................. 43 
9. Review of Tax Assessment Appeals ............................. 43 

E. Supreme Court Review of Court of Appeals ....................... 43 

VI. CONCLUSIONS OF LAW—STANDARDS OF REVIEW ................. 43 
A. Circuit Court’s Conclusions ................................................ 43 

1. General Standard of Review ......................................... 43 
2. Examples ...................................................................... 44 

a. Statutory Construction ........................................... 44 
b. Constitutionality of Statute .................................... 44 
c. Interpretation of Case Law ..................................... 45 
d. Existence of Duty ................................................... 45 
e. Necessity of Expert Testimony .............................. 45 

3. Intertwined Law and Fact ............................................. 45 
B. Administrative Agency’s Conclusion ................................. 46 

1. Circuit and Appellate Court Review Is Identical .......... 46 
2. Reviewing Court Not Bound by Agency’s 

Conclusion .................................................................... 46 



TABLE OF CONTENTS 
 
 

TOC-4  © April 2025, State Bar of Wisconsin 
  9/11/07 

3. No Deference to Agency’s Conclusions of Law ........... 46 
4. Administrative Rules—Validity .................................... 48 
5. Administrative Rules—Review of Agency’s 

Interpretation ................................................................. 49 
6. Agency’s Decision Regarding Its Power ...................... 50 
7. Issue Must Be Raised Before Agency and Circuit 

Court .............................................................................. 50 
C. Supreme Court Review of Court of Appeals ....................... 50 
D. Arbitration Awards ................................................................. 50 

VII. DISCRETIONARY DECISIONS ...................................................... 51 
A. Circuit Court’s Discretionary Decisions ................................. 51 

1. Standard of Review—Generally ................................... 51 
2. “Erroneous Exercise” Rather Than “Abuse” ................ 51 
3. Exercise of Discretion ................................................... 52 
4. Discretionary Decision Versus Constitutional Right .... 53 
5. Discretion Not Exercised .............................................. 53 
6. How a Circuit Court Shows Its Rationale ..................... 54 
7. Summary Judgment Is Not Discretionary ..................... 56 
8. Wis. Stat. § 974.07(7) Reasonable Probability 

Determination Discretionary ......................................... 56 
9. Jury Polling ................................................................... 57 
10. Discretion and the Application of Statutes .................... 57 
11. Declaratory Judgment ................................................... 58 

B. Administrative Agency’s Discretion ................................... 58 
C. Findings Regarding Damages .............................................. 58 
D. Supreme Court Review of Court of Appeals ....................... 59 

VIII. NEGATIVE STANDARDS OF REVIEW .......................................... 59 
A. Generally.............................................................................. 59 
B. Standing—Will the Court Hear the Party Seeking 

Review? ............................................................................... 60 
1. Question of Law ............................................................ 60 
2. Liberal Application ....................................................... 60 
3. Nonjurisdictional ........................................................... 60 
4. Sua Sponte Review of Standing .................................... 60 

C. Exhaustion of Administrative Remedies ............................. 61 
1. Denial of Relief ............................................................. 61 
2. Doctrine Is Discretionary .............................................. 61 

D. Primary Jurisdiction of Administrative Agency .................. 61 
1. Agency’s Expertise Considered .................................... 61 
2. Doctrine Is Discretionary .............................................. 61 
3. Difference Between Exhaustion and Primary 

Jurisdiction .................................................................... 62 



TABLE OF CONTENTS 
 
 

© April 2025, State Bar of Wisconsin  TOC-5 
  9/11/07 

E. Postconviction Procedures .................................................. 62 
F. Mootness ............................................................................. 63 
G. Hypothetical or Future Facts ............................................... 63 
H. Abstract Legal Principles .................................................... 64 
I. No Justiciable Controversy ................................................. 64 
J. No Retrial on Appeal ........................................................... 64 
K. Issue Raised for First Time on Appeal ................................ 64 

1. The Forfeiture Rule ....................................................... 64 
2. Not Raised Before Circuit Court .................................. 65 

a. General Rule—Not Reviewed ............................... 65 
b. Rationale for General Rule .................................... 65 
c. Rule Applies to New Issues, Not New 

Arguments .............................................................. 66 
d. Rule Inapplicable to Respondent ........................... 66 
e. Rulings and Orders, Failure to Object ................... 67 
f. Evidence: Failure to Object or Make Offer of 

Proof ....................................................................... 67 
g. Instructions and Form of Verdict, Failure to 

Object at Instructions Conference .......................... 67 
h. New Trial—Failure to Move ................................. 68 
i. Subject-Matter Jurisdiction and Competency ........ 68 
j. Constitutional Issue ................................................ 69 
k. Objection to Constitutional Error Not 

Necessarily Forfeited ............................................. 69 
l. Manifest Error ........................................................ 69 
m. Other Circumstances .............................................. 70 

3. Not Raised Before Court of Appeals ............................ 70 
4. Not Raised Before Administrative Agency .................. 70 

a. Generally ................................................................ 70 
b. Constitutional Issue ................................................ 70 

L. Issue Raised but Not Argued ............................................... 71 
M. Issue Raised but Inadequately Briefed ................................ 71 
N. Issue Raised but Another Issue Dispositive ........................ 71 
O. Issue Raised by Motion in Limine ...................................... 71 
P. Narrowest Possible Ground—General Rule ........................ 71 
Q. Narrowest Possible Ground—Exceptions to Rule .............. 72 
R. Court Not a Performing Bear .............................................. 72 
S.  Constitutional Issue Raised but Not Adequately Argued .... 72 
T.  Strategic Choice at Trial ...................................................... 72 
U.  Invited Error ........................................................................ 73 
V. Opponent’s Arguments Not Refuted ................................... 73 
W. Appellant First Discusses Issue in Reply Brief ................... 73 



TABLE OF CONTENTS 
 
 

TOC-6  © April 2025, State Bar of Wisconsin 
  9/11/07 

X. Error Affecting Nonappealing Party .................................... 73 
Y. No Legal Authority Cited .................................................... 73 
Z. No Transcript ....................................................................... 74 
AA. Affidavits Cannot Supplement Record ................................ 74 
BB. Facts Outside the Record ..................................................... 74 
CC. No Record References ......................................................... 74 
DD. Frivolous or Trivial Issues ................................................... 74 
EE.  Law Conceded on Stipulation ............................................. 75 
FF. Confessed Error ................................................................... 75 
GG. Waiver.................................................................................. 75 

IX. SUA SPONTE CONSIDERATION OF ISSUES NOT RAISED ........... 76 
A. Generally.............................................................................. 76 
B. Appellate Court Not Bound by, but Ordinarily Should 

Not Go Beyond, Issues as Framed ....................................... 76 
C. Jurisdiction ........................................................................... 77 

1. Nonappealable Orders ................................................... 77 
2. Subject-Matter Jurisdiction and Competency ............... 77 
3. Constitutionality of Statute or Ordinance ...................... 77 
4. Personal Jurisdiction ..................................................... 78 

D. Harmless Error, see infra XI. ............................................... 78 
E. Additional Briefing Desirable .............................................. 78 

X. DISCRETIONARY RELIEF ON APPEAL IN INTERESTS OF 
JUSTICE ....................................................................................... 78 
A. Statutory Basis ..................................................................... 78 
B. Error Need Not Be Preserved or Even Raised on 

Appeal .................................................................................. 78 
C. Appellate Court Must Have Adequate Record .................... 79 
D. Real Controversy Not Fully Tried—Examples ................... 79 
E. Justice Miscarried ................................................................ 79 

XI. HARMLESS ERROR ..................................................................... 80 
A. General Statutory Basis ....................................................... 80 
B. Dyess Rule ........................................................................... 80 
C. Constitutional Errors ............................................................ 81 
D. Sua Sponte Consideration of Harmless Error ...................... 82 
E. Issue Avoidance ................................................................... 82 
F. Burden-Shifting in Ineffective Assistance of Counsel 

Challenges ........................................................................... 82 



TABLE OF CONTENTS 
 
 

© April 2025, State Bar of Wisconsin  TOC-7 
  9/11/07 

XII. SELF-REPRESENTED LITIGANTS ............................................... 82 
A. Prisoners—Lenient Review ................................................. 82 
B. Other Self-Represented Litigants—No Leniency ............... 83 

XIII. PUBLISHED STATE PRECEDENT ................................................ 83 
A. State Supreme Court Decisions ........................................... 83 
B. Court of Appeals Decisions ................................................. 83 
C. “Dicta”—When Discussion Is Binding Decision ................ 84 
D. Mandate a Question of Law ................................................ 84 

XIV.  TABLE OF CASES CITED ................................................... Cases-1 
 
 


