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JOSE R. MORALES,
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MOTION OF PLAINTIFF—RESPON.DENT STATE OF WISCONSIN '
' TO VACATE THE CIRCUIT COURTS ORDER DENYING PLEA
WITHDRAWAL AND TO REMAND WITH INSTRUCTIONS

- Plaintiff- respondent State of Wlsconern moves the court to va-
: cate the c1rcu1t court’s order (26). denymg defendant appellant Jo-
ee R. Morales’s mot_lon to withdraw }ns no-contest -pleav to an -
‘ Vernende'd. information':(l;?) charging him with one count of the.
Cla.ss G felony' of possession with intent to deliver one gr'am‘or '
- less. of cocalne The State further requests that the court remand
the case w1th instructions that the circuit court grant the plea-

withdrawal motlon, vacate the Jud'gm_ent of conviction, reinstate
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| ”_ the or1g1nal 1nformat1on and schedule further proceedmgs ac-
| cordmgly | | |

B ~ The State agrees with. Morales that the 01rcu1t court erred

“ When at the change of-plea hearing, 1t falled to compIy with W1s

Stat § 971. 08(1)(0) which requires the court to

[a]ddress the defendant persona]ly and advise the defendant as _
follows: “If you are not'a citizen of the United States of Ameri-. .
"ca, you are advised that a plea of guilty or no contest for the of-
fense with which you are charged may result in deportation,
- the exclusion from admission to this country or the denijal of '
naturahzatlon under federal law.”

Wis. Stat. § 971. 08(1)(0) The transcript of the hearmg shows thatj

| -.'the court Warned Morales about the rlsk of deportatlon and-the

‘risk of denial of naturahzatlon but the- court farled to Warn him

about the r1sk of exclusion of adm1ss1on to the Umted States-'
. (34 8) Consequently, the court fa1led to prov1de Morales w1th one

'of the three reqmred substantwe Warmngs |

Based on the circuit court’s failure to prov1de all three warn-

| ings as requlred by section 971. 08(1)(c) Morales moved to W1th

draw his plea (2 1), relymg on W1s Stat. § 97 1 08(2) Wh_1ch pro- |

v1des

If a court fails to advise a defendant as reqmred by sub. (1) (c)
and a defendant later shows that the plea is likely to result i in
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- the defendant’s deportation, exclusion’ from admission to this
. country-or denial of naturalization, the court on the defendant’s -
motion shall vacate any applicable judgment against the de- .
fendant and permit the defendant to withdraw the plea and en-
. ter another plea. This subsection does not limit.the -ability to .
‘withdraw a plea of guilty or no contest on any other grounds.

_ The circuit court denied the motion (26). At the motion hearing,
the court explained its decision:

Mr. Morales now challenges that colloquy and claims that he
did not intelligently enter a plea because he didn’t know he
could be deported or deniéd re-entry into the country. :
-While the Court recognizes that I did not quote the statute
verbatim, a verbatim statement is included in the plea ques- .
_tionnaire; and, the Court’s colloquy with the defendant sub-
stantially complied with the general warning that is required
to be given. Under State v. Mursal® “substantial compliance
occurs-where the difference in wording does not alter the gen-
eral meaning of the warning in any way, and fulfills the pur-
. pose of notifying the defendant of Immigration consequences of
a criminal conviction,” - A
' I, therefore, find .that the colloquy that occurred with Mr.
. Morales met the requirements of the law; particularly, accom-
panied with the language on the plea questionnaire, which Mr.
Morales indicated he reviewed with his counsel and interpret-
er. As a result, the defense motion to withdraw the plea and to

vacate the conviction is denied.
(354-5) '
~ Based on its review of the change-of—pléa.colloquy-and apiali— ,
cable 'statutes"_- and court dec’:iéions, fhe Stété fespeétfully disa-

grees with the Acircuit court’s conclusion, vIn State v. 'Mur'sal,

L State v. Mursal, 2013 WI App 125, 351 Wis. 2d 180, 839 N.W.2d 173.
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2013 WI App 125, 351 Wis. 2d. 180, 839 NW2d 173 the circuit
-court d1d not wuse the exact language set out in sectlon
971 08(1)(0) but d1d pr0V1de the full substance of the requlred'-

- Warmng As th1s court Wrote

' [T]he trial court’s warning glven at the plea hearing complied

completely with the statute’s substance, but its language devi-
- ated—very- slightly—from the exact language expressed by the
“statute. We note the linguistic differences:

a) The trial court said “you’re not a citizen” instead of “you
- are not a citizen”; :

' 'b) The trial court said “United States” instead of “United
States of Amerlca”

. c) 'I‘he trial court sa1d “can result” instead of “may result,”
" and ' :

'd) The trial court said “ your plea” instead of “you are ad-
‘ vised that a plea of guilty or no contest” and omitted
“the offense with which you are charged” that Would
have followed “gullty or no contest.”

_,Mursal 351 W1s 2d 180, § 14. In Moraless case, however the ."'
'ClI‘CUJ.t court’s Warmng deviated in substance unlike in Mursal,
the_court failed to provide one of the three substantive Warnings.‘
But for seotiou‘"97.1.08(2), the State could have plau!sibly de-' .
fended the circuit court’s order denying plea Withdrawal. The ra- |
' tlonales for plea withdrawal in Wlsconsrn derive from two llues of
cases, one ﬂowmg from State v. Bangert 131 WlS 2d 246 389.

NW2d 12 (1986), the other ﬂowmg from Nelson v. State, 54_
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W1s 2d 489, 195 NWZd 629 (1972) and State v. Bentley, 201 |
_ WlS 2d 303 548 N. W 2d 50 (1996) See State v. Howell 2007 WI'
75 1l1l 73-74, 301 Wls 2d 850, 734 N. Ww.2d. 48 (dlscussmg dual-
- purpose Bangert and Nelson/Bentley mot1ons) State v Brown
‘ 2006 WI 100, 1l 42, 293 WlS 2d 594, 716 NW 2d 906 (same). See
‘also State v. Hoppe, 2009 WI 41 3 &n. 3, 317 WlS 2d 161, 765
N W 2d 794. The Bangert analys1s addresses defects in the plea
colloquy, Wlee Nelson/Bentley apphes where the defendant al-
. leges that “factors extrmsm to the plea colloquy’ rendered his or B
“her plea infirm. See Hoppe 317 Wis. 2d 161 1 3. |
The burden of proof for these two types of challenges dlffers
, ‘Once the defendant files a Bangert motion entitling h1m to an
'_ evidentiary hearmg, the burden shlfts to the State to- prove by'
' clear and- convmcmg evidence that the defendant S- plea was
4.  knowing, 1ntelhgent and Voluntary despite the 1dent1ﬁed defects
- in the plea colloquy ” Hoppe, 317 Wis. 2d 161, § 44
Here Morales raised a Bangert-based claim: the c1rcu1t court
" conducted a defectlve colloquy by om1ttmg a statutorlly requlred'

' component of the deportat1on/exclusmn/naturahzatlon Warmng
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under section 971 .08(1)(0) Typ1cally, the State could respond to a.
3 Bangert based challenge by showmg that the defendant actually
_entered a knowmg, 1nte111gent and voluntary plea desp1te the de-
fect. For instance, the State could point to other parts of the col-
loquy or to adm1ss1ons- in the’ plea' questlonnaire as evidence that
~ the defect d1d not result in-an 1nval1d plea
In the context of the Warnmg requ1red by section 971. 08(1)(c),
. hovvever the Wlsconsm Supreme Court has foreclosed that’ poss1— |
'bxhty In the court’s unanimous de01s1on in State v. Douang-
.mala, 2002 WI 62, 253 Wis. 2d 173 646 NW 2d 1, the court ex-
phcfcly proh1b1ted a harmless- error or no-prejudice response to a -
'challenge to an 1nadequate Warmng The court specifically over- |

'.ruled'four cases to the e'xtent they approved harmless-error anal-

ysis with respect to cllallenges to proven defective warm'ngs un " o

der sect1on 971.08(1)(c): State v. Chavez, 175 Wls 2d 366 498
N W 2d 887 (Ct. App. 1993) which ﬁrst apphed harmless-error |

analysis to a defectlve- Warmng; State v. Issa, 186 Wis. 2d 199,

209, 519 N.W.2d 741 (Ct. App. 1994): State v. Lopez, 196 Wis. 2d
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725, 732, 539 N.W.2d 700 (Ct. App. 1995); and State v. Garcia,
2000 WI App 81, 1, 234 Wis. 2d 304, 610 N.W:2d 180.

. As we have explained, we conclude that the Chavez harmless-

error interpretation of Wis. Stat. § 97 1.08(2) is objectively

~ Wrong under the language of the statute. Accordingly, we over-
-rule Chavez, Issa, Lopez, and Garcia to the extent that these
cases hold that harmless-error principles apply to a defendant
who satisfies the conditions set forth in § 971.08(2).

' :Douangm'al,‘a, .2-53 Wis. 2d 178, 1]42- (fOOtnotes’omifted).

| | 'Over—ruh'ng Chavez highlights the seriousness with Whiéh the
.'supren-le court takes the remedial language of section '97.1.0’8(2).'_ ‘
In.Chave'z, the circuit.“court “fail[ed] to -iﬁform _[Chaﬁrez] of the
likelihood of deportation 'ésA required by sec. 971.08(2), | Sfats.. '
' [Sié].” Chdve,z, 175 Wis. Zd at 368. _;‘[I]t [was] undisputed that
Chavez was awareé of the pdtentieil for .deporta-ti()n when he eﬁ¥
té,réd his plea.” Id. See also id. at 3.65'9 (“Chavez . . - does not con-
tééf:j:hé é.taf.e’s contea-ntiéh- that .h.é W’és aﬁére of'thé ]il‘ile‘ii}'lovod.of
deportation when he enteréd his plea”). On appeal, this court de-
clared that "“[a]s is true Aof a defendanf who as.ﬂsex"ts‘ ineffective
counsel, prejlidice is an essential componenﬁ .of the inqﬁiry”, re-

garding the app]icaﬁon of section 971.08(2) when a circuit court

" fails to pr'ovide the warning required by section 971.08(1)(c). Id
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at 37 1. By overruhng this holdmg in Chavez (the fountalnhead ,

for applymg harmless -error prmmplesr when a defendant satlsﬁes

“the requlrements of sectlon 971. 08(2)), the supreme court has

. precluded the State in the face of a warmng that falls to. comply

‘with substance of section 971. 08(1)(c) from provmg a defendant s

o actual knowledge of the deportatlon/exclusmn/naturahzat1on con-

sequences of a guilty or no-contest plea: Douangmala makes

" clear that actual knowledge does not cure a snbs'tantive defeet in

‘the oral "Wax'nin'g.'z §

" Here, the trahScript of the ‘change‘-of-nle'a hearing does not
leave a‘nyv doubt that when the circuit court pereonaﬂy 'addret‘ssed
Morales the court falled to prov1de him W1th the requlred exclu- ..
sion- from admission component of the warmng |

In his plea Wlthdrawal motion, Moralee satlaﬁed the requh*e- ;
ments of section 971 08(2) he pled the defect in the Warmng, and |

he pled a likely deportatlon/exclusmn/naturahzat1on-_1mpact as a

2 Indeed three of the four overruled cases concerned defendants who
despite the defective warning, actually knew the risk (a deportatlon risk in

each instance) when they entered their pleas.
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‘ result of the plea (21:1 “Mr Morales is currently in deportatlon ,
proceedmgs in the Executlve Office.of Immlgratlon Revmw as a |
. result of thls conv1ct10n (‘EOIR aka 1mm1grat10n court’) ”) At the
: motion hearmg, the State did not dispute elther of those conten-
tions. Unde.r Sectlon_971.08(2), the circuit court did not have the
.. | éption'of denying plea withdrawal. |
Iﬁ light of Wis. Stat. § 97 1.08(2) énd the supreme c.ourt’s: 1n
‘_-terﬁretation of that statute in Dbuangmala, thé State cénc'edes :
Athat the circuit court erred when it d‘enied- Morales’s plea-
: with.diawal motion and that fhe e.rror '_requii'e'd the circﬁit court
- to graht Morales’s pléa~withdrawai motion. The State therefore:
requests that thi's c_oﬁrt vacate the circuit coUrt;é orcier denying
| th'eA pIéa-v'vithdrawai mqtion and remand the case with instruc;
tions .tl'lat the circuit co_urt‘
¢ grant theb plea-withdrawal motion,
R vécété the judgment ‘of conviction, .
¢ reinstate the original informgtion, and

¢ schedule further procéedings accordingly. |
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The State also requests .that' the instfuctio;s djfect thét a differ.-
: vent Judge conduct any resentencmg Sentencmg by a d1ﬁ'erent
| Judge W1]l ﬁlnlmlze the risk of a subsequent clalm of Judlc1al vin-
,d1ct1veness if resenfencmg resul’cs in a more severe sentence See
'Te_xas v. McCullough, 475 U.S. 134, 140 (1986) (where resen-
~ tencing occurslbe‘fore a different judge and the defendant réceives
- an incré_aSed sentence, ‘presumptionA of judicial Vindictiveness
 does ot apply); State v Naydihor, 2004 WI 43, 11 4854, 270

" Wis. 2d 585, 678".N;W.2d 220.

-10 -
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‘Date: August 21, 2014.

ReSpectfully ‘submitted,

" CHRISTOPHER ¢}. WREN '

Assistant Attorney General
State Bar No. 1013313 .
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Attorney General-
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. You are hereby notrﬁed that the Court has entered the followmg opinion and order

201,4AP625 o | State of Wtsconsm v, Jose R. Morales (L.C. # 2013CF38)

Before Hoover P, J Stark and Hruz I

The State has filed a motion for summary drsposmon vacatmg the order denying’

' Morales postconvrctlon motion, and remanding Wrth drrectron to grant the motion to mthdraw‘

" _lus no contest plea, vacate the judgment of conviction, reinstate the ongmal mformatron
schedule ﬁlrther proceedings accordmgly, and drrect that a drfferent judge conduct any
resentencmg proceedmg Morales has not filed a response to the motion, but in his brief on
appeal requests reversal of the order denymg his postconvrctmn motion and a remand for further
proceedmgs We conclude that summary reversal is appropnate but the State S requests to

remstate the original information and to compel substrtutron of _]udge for any resentencmg are not

properly before thls court
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Moralesmust be allowed to wrthdraw his no contest plea.because the court farled to

o provrde all of the notrces required by WIS, STAT. § 971. 08(1)(c) Unlike State v Mursal 2013
4WI App 125 35, 1 Wrs 2d 180 839 N,W.2d 173, the court’s notice was substantrvely deﬁcrent
| and not just a question of lrngurstw drfferences The court failed to warn Morales of the risk of-
' _‘ '" exclusron fromm admrssron into the Umted Statés. This omission cannot be subjec’c to.a harmless |
error analysis based on providing the complete warning in the Plea Questlonnarre and Waiver. of -

Rights form See State v, Douangmala 2002 WI 62, 253 W1s 2d 173, 646 N.W.2d 1.

We Will not direct reinstatement of the original information. That is a matter for the

L drstnct attorney and/or the 01rcu1t court to consider. We also reject the State’s request to drrect
~ that a drfferent Judge conduct any resentencmg Upon reversal either” party may requestv
| Substitution of Judge within twenty days of remrttrmr See Wis. STAT § 801 58(7) There isno

L basis for thrs court to interfere Wrth that process at this time.

IT IS ORDERED that the order denymg postconvmtron rehef is summarrly reversed and
.the cause remanded with chrectron to grant the motion to withdraw the plea, vacate the Judgment

of conviction and conduct further proccedmgs consrstent with this order.

ITISF URTHER ORDERED that the State’s motion to direct the circuit court to reinstate

. the onglnal mforrnatlon and to substitute Judge for any subsequent Sentencing is demed

B Diane M. Fremgen
Clerk of Court of Appeals
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