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Index 
 
 

References are to sections. 
 
 

A 
 
ALTA 
 See American Land Title 

Association (ALTA) 
 
Access 
Easements, 7.9 
Title insurance coverage for right 

of, 7.46 
 
ACORD 25 (Certificate of 

Insurance), 8.66 
 
ACORD 27 (Evidence of 

Property Insurance), 8.67 
 
ACORD 28 (Evidence of 

Commercial Property 
Insurance), 8.68 

 
Acquisition of Property Rights 
Generally, ch. 3 
First offer, rights of, 3.194 
First refusal, rights of. See First 

Refusal, Rights of 
Letters of intent, 3.2 
Option agreements. See Options 
Purchase agreements. See Purchase 

Agreements 
 
Active Investments 
Multifamily residential properties, 

1.31 
Nonresidential properties, 

generally, 1.32 
Vacant land, 1.34 

Agency 
 See also Broker; Real Estate 

Agency Contracts 
Definition of, 2.42 
Multiple representation by, 2.46–

.48 
Subagency, 2.44 
 
Agreed Value 
Property insurance coverage for, 

8.36 
 
Agriculture, Land Used for, 3.42, 

3.61, 3.107, 10.17 
 
Air Pollution Discharge Analysis, 

app. 5A 
 
Amendment of Lease, 10.7, 10.9 
 
American Land Title Association 

(ALTA) 
Membership list, 7.3 
Surveys, 4.13, 5.6 
Title commitment form, 7.5 
 
American Land Title Association 

(ALTA) Title Insurance 
Policies 

Loan policy, risks covered by, 7.48 
2021 owner’s title insurance policy, 

risks covered by, 7.36–.47 
—access, lack of, 7.46 
—defects, 7.40–.41 
—exclusions, 7.49 
—liens, encumbrances, easements, 

and restrictions, 7.40, 7.44 
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—new risks covered under policy, 
7.47 

—real estate taxes and assessments, 
7.42 

—survey coverage, 7.43 
—title vested other than as shown 

in policy, 7.38 
—unmarketable title, 7.45 
Exclusions, 7.49 
 
Annexation to Municipality, 4.35, 

7.15 
 
Apartment Buildings 
Leases, compliance with, 3.116 
Special representations for, 3.106 
 
Appraisals, 4.17 
 
As-Built Plans, 5.6, 6.24 
 
“As-Is” Clause, 3.69, 3.148 
 
Asbestos, 5.15 
 
Assessments 
 See also Special Assessments 
Liens, coverage by title insurance 

for, 7.42, 7.49 
 
Asset Sales, Taxation of 
 See Taxes, Federal 
 
Assignment 
Of contracts, 10.67, app. 10C 
Of leases, 6.29, 10.7–.8, 10.67 
—form, app. 10C 
—notice to existing tenants, 10.14 
 
Assumption 
Of leases and contracts, 10.67 
Of seller’s mortgage debt, 3.32–

.33, 3.54, 3.136 
 

ASTM Standard for Phase I 
Environmental Assessment, 
5.4–.14, 5.20 

Asbestos, 5.15 
Contract for, 5.14 
Detailed property map, 5.5 
Environmental equipment transfer, 

5.19 
Lead-related issues, 5.15, app. 5A 
Permits and licenses, 

environmental, 5.18 
Regulatory compliance history, 

site’s, 5.17 
Vapor intrusion, 5.11–.13, 5.22 
 
Attorneys 
Earnest money held by, 3.25 
Fees 
—closing statement, inclusion in, 

10.70 
—default clauses, inclusion in, 

3.177–.178 
—mortgage loan documents 

enforcement, 6.32 
Form 1099-S reporting by, 10.69 
 
 

B 
 
Bill of Sale, Personal Property, 

10.66 
 
Blanket Insurance, 8.33 
 
Boiler and Machinery Property 

Insurance Endorsement, 8.19 
 
Broker 
 See also Real Estate Agency 

Contracts 
Disclosure statement, written, 

2.43–.44 
Duties of, 2.42–.43 
Earnest money held by listing 

broker, 3.23 
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Form 1099-S reporting by, 10.69 
Subagency, 2.44 
 
Broker Commission 
Amount of commission, 2.20, 2.24 
Buyer agency agreements, 2.21–.25 
—amount of commission, 2.24 
—compensation, provisions on; 

Form WB-36 excerpt, 2.23 
—success fee, 2.24 
—when commission is earned, 2.23 
—who pays commission, 2.25 
In closing statement, 10.70 
Excluded parties, 2.26 
Lien for unpaid commissions, 2.27 
Listing contracts, 2.15–.20 
—amount of commission, 2.20 
—excluded parties, 2.26 
—Form WB-5, 2.44, app. 2A 
—when commission is earned, 

2.17–.19 
Representations on 
—leasing commission, 3.93 
—sales commission, 3.92 
Subagency, 2.44 
 
Builder’s Risk Insurance, 4.25, 

8.25 
 
Building Codes, 6.4, 7.46, 10.16 
 
Building Inspections 
 See Inspections, Physical and 

Environmental 
 
Burial Sites, Identification of, 

4.18 
 
Business, Real Property Used in 
 See Trade or Business, Real 

Property Used in 
 
Business Income Insurance 

Endorsement, 8.14, 8.16 
 

Business Loans Secured by Real 
Estate 

Insurance endorsements for, 7.31 
 
Buyer 
Acquisition of property rights. See 

Acquisition of Property Rights 
Assumption of seller’s mortgage 

debt, 3.32–.33, 3.54 
Seller’s subagents and, 2.44 
 
Buyer Agency Agreements, 2.3, 

2.42 
Broker commission. See Broker 

Commission 
Duration of contract, 2.31 
Excluded properties, 2.8 
Extension of agreement term, 2.31 
Form WB-36, 2.3, app. 2B 
Multiple representation, 2.45–.48 
Property description, 2.8 
Purchase price, 2.13 
Seller’s subagents and, 2.44 
 
Buyer’s Broker 
 See also Buyer Agency 

Agreements 
Seller, commission paid by, 2.25 
 
 

C 
 
CERCLA 
 See Comprehensive 

Environmental Response, 
Compensation, and Liability Act 
(CERCLA) 

 
C Corporations, 9.11 
Control of, 9.32 
Distributions, future, 9.32 
Double tax regime, subject to, 9.18 
Flow-through losses, 9.22, 9.50 
Initial public offering, 9.50 
I.R.C. § 199A deductions and safe 

harbor, 9.51 
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I.R.C. § 1237, capital gains 
determination under, 9.79 

Reorganization, 9.50, 9.71 
Self-employment taxes, 9.44 
Services, equity issued in exchange 

for, 9.49 
Shareholder eligibility restrictions, 

9.26 
Stock sales, 9.71 
Tax-basis adjustments on equity 

interest disposition, 9.38 
Tax classification changes, 9.52 
Tax incremental funding, receipt 

of, 9.54 
Transfers of property to, 9.32 
 
Capital Interests, 9.57, 9.59, 9.61 
 
Capitalization Rate, 1.6, 1.31 
 
Cash-on-Cash Return, 1.7, 1.13 
 
Cash Payment of Purchase Price, 

3.31 
 
Cash Value, Actual 
Property insurance coverage for, 

8.32 
 
Casualty Insurance, 8.5 
 
Claims-Made Liability Insurance 

Policy, 8.47 
 
Closing Adjustments and 

Prorations, 3.34–.62 
Closing statement, inclusion in, 

10.70 
Date of, 3.35 
Expenses of closing, 3.62 
Farmland conversion fees, 3.61 
Fuel, 3.59 
Insurance premiums, 3.58 
Loan assumptions, 3.54 
Mortgage interest, 3.35 
Municipal charges, 3.44–.45 

Rents, 3.46–.53, 10.11 
—closing statement, inclusion in, 

10.70 
—deferred, 3.49 
—delinquent, 3.50 
—operating expense escrows, 3.52 
—percentage rent, 3.51 
—prepaid, 3.48 
—security deposits, 3.53 
Service contracts, 3.60, 10.70 
Special assessments, 3.42 
Taxes, real estate, 3.36–.41 
—assessed value, 3.37, 3.39 
—closing statement, inclusion in, 

10.70 
—less than entire tax parcel, 

conveyance of, 3.40 
—mill rate, 3.39, 3.37 
—postclosing reconciliation, 3.41 
—prior year’s taxes, based on, 3.38 
—tenant, taxes paid by, 3.52 
Use-value penalty, 3.61 
Utilities, 3.56, 10.70 
Water bill, 3.57, 10.70 
 
Closing Documents 
 See also Deeds; Land contracts 
Assignment and assumption, 10.67 
Authorized parties for business 

entities, 10.32 
Book, creation of, 10.74 
Closing statements, 10.70 
Electronic recording of, 10.30 
Emerging technologies, 10.31 
Foreign Investment in Real 

Property Tax Act of 1980 
(FIRPTA) tax exemption, 
affidavit for, 10.68 

Form 1099-S reporting, 10.69 
Liens, payoff and satisfaction of. 

See Liens 
Memoranda of leases, options, and 

rights of first refusal, 10.73 
Personal property, bill of sale for, 

10.66 



INDEX 

 
 

© March 2025, State Bar of Wisconsin  Index-5  
  9/11/07 

Postclosing escrow agreement, 
10.72 

Preclosing and postclosing 
occupancy agreements, 10.71 

Real estate transfer return, 10.64 
Recording of documents, 10.27–.31 
—electronic recording, 10.30 
—fees for, 3.62, 10.70 
—format of recorded documents, 

10.29 
—postclosing confirmation of, 

10.74 
—purpose of, 10.28 
Title commitment markup, 10.65 
Uniform Settlement Statement, 

10.69 
 
Closing Protection Letters, 7.1, 

7.22 
 
Closing Statements, 10.70 
 
Closings 
Generally, ch. 10 
Adjustments. See Closing 

Adjustments and Prorations 
Checklist, 10.3, app. 10A 
Date of, 10.19–.23 
Escrowed, 10.22 
Funds transfer, 10.24 
In-person, 10.21 
Inspection, preclosing, 3.153 
Keys, transfer of, 10.47 
Leases, issues concerning. See 

Leases 
Local codes, compliance with, 

10.16 
Location of, 10.19–.23 
Payment of purchase price at, 3.31 
Postclosing issues, 10.74 
Prorations. See Closing adjustments 

and prorations 
Remote, 10.23 
Security codes, transfer of, 10.47 

Title conveyance. See Title 
conveyance 

Use-value penalty, applicability 
and amount of, 10.17 

Warranties at. See Representations 
and warranties 

 
Coinsurance, 8.35 
 
Commercial General Liability 

(CGL) Insurance 
 See Liability Insurance 
 
Commercial Real Estate 

Investments, Analysis of 
Generally, ch. 1 
Macro-level: types of investments, 

1.22–.34 
—active investments, 1.30–.34 
—passive investments, 1.24–.29 
Micro-level: understanding deal 

and its numbers, 1.2–.21 
—definitions, 1.4–.7 
—example, 1.8 
—internal rate of return, 1.21 
—leverage. See Leverage 
 
Commission, Broker 
 See Broker Commission 
 
Competition, Covenants 

Limiting, 3.120 
 
Completion, Certificate of, 6.24 
 
Comprehensive Environmental 

Response, Compensation, and 
Liability Act (CERCLA) 

Generally, 5.3, 5.23–.57 
Bona fide-purchaser liability 

defense, 5.51 
Bona fide-prospective-purchaser 

liability defense, 5.57 
Brownfields redevelopment, 5.54 
Derivative liability, 5.44–.47 
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Innocent landowner defense, 5.50 
—all appropriate inquiry 

requirement, 5.3, 5.50 
—Phase I environmental site 

assessment and, 5.5 
—Wisconsin law, liability of buyer 

under, 5.2 
Liability provisions, 5.38–.43 
Phase I environmental site 

assessment and, 5.4–.14 
 
Condominium Liens, 10.46 
 
Conduit Financing, 6.20 
 
Confidentiality Covenants, 3.119 
 
Construction Liens, 7.48 
Closing, payoff and satisfaction 

before, 10.45 
Title insurance and, 6.24, 7.17 
Waivers of, 6.24, 7.17, 10.45 
 
Construction Loans 
Collateral assignment of other 

agreements, 6.30, app. 6A 
Covenants, 6.24 
Draw request, 6.24 
Due diligence of lender, 6.12 
Final advance, 6.24 
Goals, 6.5–.11 
—borrower, 6.8 
—construction lender, 6.10 
—general contractor, 6.9 
—permanent lender, 6.11 
Liens. See Construction Liens 
Loan agreements, 6.21–.25 
—construction period (including 

final advance), 6.24 
—initial period (preadvance), 6.23 
—permanent loan phase, 6.25 
Mini-perms, 6.10, 6.22 
Priority lenders, 6.24, 7.17, 7.48, 

10.45 
Risks of, 6.4 
 

Construction Work and Tenants 
Affidavit, 7.18 

 
Contingencies, 3.121–.167 
Assumption of seller’s existing 

mortgage, 3.136 
Cure, seller’s right to, 3.130–.133, 

3.158 
For document review. See 

Documents 
Due diligence, time allowed for, 

4.3 
Governmental approvals, 3.162–

.165 
“Illusory contingency” rule, 3.123 
Inspections, allowing. See 

Inspections, Physical and 
Environmental 

No material changes as of closing, 
3.166 

Option agreements and, 3.164, 
3.167, 3.184–.185 

Representations and, 3.66 
Satisfaction or waiver of, 

procedures for, 3.124–.167 
—buyer’s benefit, contingency for, 

3.129 
—deadline for satisfaction, 3.127 
—financing, 3.135 
—objective standard, statement of, 

3.126 
—right to cure, 3.131–.133 
—seller’s benefit, contingency for, 

3.129 
—termination of purchase 

agreement for nonsatisfaction or 
nonwaiver, 3.128 

Surveys, 3.159–.161 
Tenant estoppel certificates, 3.143–

.145 
Title evidence, review of. See Title 
 
Contingent Business Income 

Insurance Endorsement, 8.16 
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Contingent Price, Purchase 
Agreement, 3.15 

 
Contractors, Liability Insurance 

for 
Independent contractors, 8.50 
Owners and contractors protective 

(OCP), 8.51 
 
Contracts 
 See also Service contracts 
Commercial general liability 

(CGL) insurance policy, 
contractual liability coverage in, 
8.43 

Construction loans, collateral 
assignment of contracts for, 6.30, 
app. 6A 

Covenants on compliance with, 
3.114–.116, 3.120 

Representations on, 3.90 
 
Corporations, 9.8 
 See also C corporations; 

S corporations 
Asset sale, shareholder approval of, 

4.16 
Disregarded entity converted to, 

9.74 
Limited liability companies (LLCs) 

taxed as, 9.13 
Title insurance endorsements 
—for corporate asset purchases, 

7.29 
—for stock purchases, 7.28 
 
Coronavirus Aid, Relief, and 

Economic Security (CARES) 
Act, 9.22 

 
Cost-Segregation Study, 9.2 
 
Costs, Payment of 
Attorney fees. See Attorneys 
Closing documents, recording of, 

3.62, 10.70 

Closing statement, inclusion in, 
10.70 

Default clauses, inclusion in, 
3.177–.178 

For misrepresentations, 3.66 
Mortgage documents 
—delineation in, 6.25 
—enforcement of, 6.32 
Option agreements, 3.188 
Purchase agreement, inclusion in, 

3.62 
Real estate transfer fee, 3.62 
Tax increment district, 6.37 
Title insurance premium, 3.62, 

7.10, 10.70 
 
Covenants, 3.66, 3.108–.120 
Affirmative, 3.109 
Apartment projects, 3.106 
Confidentiality, 3.119 
Construction loans, 6.24 
Leases and contracts compliance, 

3.114–.116, 3.120 
Liens, no further, or encumbrances, 

3.118 
Mortgage, 6.26 
Negative, 3.109 
Operation pending closing, 3.112 
Option agreements, 3.188 
Permanent loans, 6.25 
Property information update, 3.117 
 
Creditors’ Rights Endorsements, 

7.24 
 
Cure, Right to 
Default, 3.176, 3.178 
Defects, 3.130–.133, 3.158 
 
 

D 
  
Damage and Destruction 
Purchase agreement coverage of, 

3.180–.182 



INDEX 

 
 

Index-8   © March 2025, State Bar of Wisconsin 
 9/11/07 

Debt-Service-Coverage Ratios, 
6.25 

 
Deeds, 10.50–.57 
Exceptions to warranties, 10.57 
General warranty, 10.52–.53, 10.57 
Personal representative’s, 10.56 
Quitclaim, 10.55 
Special warranty, 10.54, 10.57 
Trustee’s (deed of trust), 6.26, 

10.56 
 
Default 
Under contracts, 3.90 
Leverage, increased risk due to, 

1.19 
Mortgage loans, 6.32 
Notice of, 6.32 
Promissory notes, 6.17 
 
Default Clauses, Purchase 

Agreement, 3.168–.178 
Attorney fees, payment of, 3.177–

.178 
Buyer’s remedies, 3.170–.172 
Common law, 3.171, 3.174 
Costs recovery, 3.177, 3.178 
Earnest money as damages, 3.172, 

3.174, 3.178 
Key issues in, 3.178 
Liquidated damages, 3.172, 3.174, 

3.178 
Notice, 3.176, 3.178 
Right to cure, 3.176, 3.178 
Seller’s remedies, 3.173–.175 
Under WB-15 commercial offer to 

purchase form, 3.172, 3.175 
 
Defeasance, 6.20 
 
Defects 
 See also Inspections, Physical 

and Environmental; Title defects 
Defining, standard for, 3.152 
Seller representation regarding, 2.7 

Seller’s right to cure, 3.130–.133, 
3.158 

 
Deferred Rents, 3.49 
 
Delinquent Rents, 3.50 
 
Depreciation, 9.2, 9.77 
Cost-segregation study, 9.2 
Debt, increased write-offs for, 1.15 
Recapture, 9.2, 9.80–.82 
Related parties, tax treatment of 

sales to, 9.83 
Time period for, 9.2 
 
Developments 
Costs, closing adjustments and 

prorations of, 3.45 
Federal tax issues 
—I.R.C. § 1231 assets, capital 

gains determination for, 9.78 
—limited liability company (LLC) 

profit interests issued to 
developers, 9.55–.61 

—related party sales, capital gains 
determination for, 9.83 

Land purchased for. See also 
Vacant land 

—due diligence. See Due diligence 
—title insurance endorsements for, 

7.27 
Owners and contractors (OCP) 

liability policy, 8.51 
 
Disclosures 
Broker, written statement of, 2.43–

.44 
Seller’s disclosure report, 2.7 
 
Disregarded Entities, 9.14 
Capital structure flexibility, 9.29 
Ownership eligibility restrictions, 

9.29 
Sale of entity, taxation of, 9.74 
Self-employment taxes, 9.47 
Single tax, subject to, 9.20 
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Tax-basis adjustments on equity 
interest disposition, 9.41 

Transfers of property to, 9.35 
 
Documents 
Closing. See Closing documents 
Mortgage. See Mortgage 

documents 
Review, contingencies for, 3.137–

.142 
—covenant to provide by specific 

date, 3.109 
—cure, right to, 3.132 
—documents to be reviewed, 3.139 
—leases and contracts, 3.142 
—method of review, 3.140 
—standard for approval, 3.141 
 
Draw Request, 6.24 
 
Due Diligence 
Generally, ch. 4 
All properties 
—appraisals, 4.17 
—burial sites, 4.18 
—seller’s authority, 4.16 
—surveys. See Surveys 
—title review and insurance, 4.6 
Closing protection letter, obtaining, 

7.1, 7.22 
Completed, operating properties 
—economic due diligence. See 

Economic due diligence 
—physical due diligence. See 

Physical due diligence 
Development, property purchased 

for 
—economic due diligence, 4.32 
—governmental approvals, 4.33–

.36 
—physical due diligence, 4.38–.41 
Land contract purchase, 10.62 
Mortgage lenders, 6.12 
Third-party experts, use of, 4.3 
Title insurance commitment. See 

Title insurance commitment 

Due-on-Sale Clause, Mortgage, 
6.26 

 
 

E 
 
Earnest Money, 3.18–.30 
Amount of, 3.27 
Buyer’s default, as liquidated 

damages for, 3.172, 3.178 
In closing statement, 10.70 
Disbursement agreement, 3.23 
Holders of, 3.21–.26 
—broker, 3.23 
—fee for, 3.29 
—lawyer of buyer or seller, 3.25 
—seller, 3.26 
—title company, 3.24 
Interest earned on, 3.29 
Investment of, 3.29 
Payment of, 3.28 
Purpose of, 3.20 
Segregated account for, 3.29 
 
Easements 
Title commitment markup, 10.65 
Title insurance, exceptions to, 7.19, 

7.20 
 
Economic Due Diligence 
Completed, operating properties, 

4.19–.25 
—contract review, 4.23 
—economic feasibility, 4.21 
—insurance, property and liability, 

4.25 
—leasing information, 4.22 
—personal property, 4.24 
Development property, 4.32 
 
Economic Loss Doctrine, 3.67, 5.1 
 
Economic Recovery Tax Act of 

1981, 9.2 
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Egress, Representations on, 3.99–
.101 

 
Electronic Recording of 

Documents, 10.30 
 
Emergency Planning and 

Community Right-to-Know 
Act, 5.17, 5.24 

 
Eminent Domain, 3.181, 7.47 
 
Entity, Choice of, 9.3–.54 
Advantages and disadvantages of 

tax classification, 9.15–.53 
—capital structure flexibility, 9.27–

.29 
—disposition of equity interest, tax 

basis adjustments on, 9.36–.41 
—distribution, future, 9.30–.34 
—entity formation, 9.30–.34 
—flow-through losses, 9.21–.24, 

9.50 
—initial public offering, 9.50 
—reorganization, 9.50 
—self-employment taxes, 9.42–.47 
—services, equity issued in 

exchange for, 9.49 
—shareholder eligibility 

restrictions, 9.25–.29 
—single vs. double tax regime, 

9.17–.20 
Corporations, 9.8. See also 

C corporations; S Corporations 
Disregarded entities. See 

Disregarded entities 
Income tax classification, 9.9–.14 
—advantages and disadvantages of. 

See Advantages and 
disadvantages of tax 
classification this heading 

—C corporation, 9.11 
—disregarded entities, 9.14 
—partnerships, 9.13 
—S corporations, 9.12 
Liability, protection from, 9.5 

Limited liability companies 
(LLCs). See Limited Liability 
Companies (LLCs) 

Limited partnerships, 9.7 
Partnerships. See Partnerships 
Tax incremental financing (TIF) 

projects and, 9.54 
 
Environmental Audits, 5.21 
 
Environmental Due Diligence 
 See also Comprehensive 

Environmental Response, 
Compensation, and Liability Act 
(CERCLA) 

Generally, 4.28, ch. 5 
Emergency Planning and 

Community Right-to-Know Act, 
5.17, 5.24 

Enforcement actions, prior, 5.20 
Environmental audits, prior, 5.21 
Identified environmental 

conditions, analysis of, 5.3 
Landowner liability for 

contaminated site, 5.2 
Neighboring properties, 5.9 
Owners, identification of current 

and past, 5.40–.41 
Site assessments. See 

Environmental Site Assessments 
Survey, 5.5 
 
Environmental Equipment 

Transfer, 5.19 
 
Environmental Laws and 

Regulations 
Title insurance coverage, 7.47 
 
Environmental Liability 

Insurance, 8.53 
 
Environmental Liens, 7.47 
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Environmental Permits and 
Licenses, 5.18 

 
Environmental Protection 

Agency (EPA), 5.3, 5.5, 5.13, 
5.17, 5.24, 5.26, 5.28, 5.29, 
5.31–.35, 5.37, 5.51, 5.55–.57 

 
Environmental Remediation Tax 

Incremental Financing, 6.43 
 
Environmental Site Assessments 
Phase I, 5.4–.14 
—asbestos, 5.15 
—ASTM standard for. See ASTM 

Standard 
—lead-related issues, 5.15 
—neighboring properties, 5.8 
—vapor intrusion, 5.11–.13 
Phase II, 5.22 
 
Equity Interest, Disposition of 
Tax-basis adjustments on, 9.36–.41 
 
Equity Investments in Real 

Estate Holdings 
Title insurance endorsements for, 

7.30 
 
Equity Sales, Taxation of 
 See Taxes, federal 
 
Errors and Omissions Liability 

Insurance, 8.54 
 
Escrow Agents, 10.21–.22 
 
Escrow Agreements, 10.22 
Contingent price, 3.15 
Postclosing, 10.72 
Title company, earnest money held 

by, 3.24 
 
Escrowed Closings, 10.22 
 

Escrows 
Closing funds, deposit bank for, 

7.22 
Mortgage lender, held by, 3.54, 

3.136 
Operating expenses, commercial 

lease, 3.52 
For tax payment, 3.41 
 
Exchanges of Real Property, 

Like-Kind 
 See I.R.C. § 1031 Property 

Exchanges, Tax-Deferred 
 
Excluded Parties, Listing 

Contract, 2.26 
 
Excluded Property 
Buyer agency agreement, 2.8 
Purchase agreement, 3.10 
 
Exclusive-Agency Listing 

Contracts, 2.37, app. 2A 
 
Exclusive-Right-to-Sell Listing 

Contracts, 2.36 
 
Experts, Due Diligence 

Performed by, 4.3 
 
Extension of Listing, 2.30 
 
Extra Expense Property 

Insurance Endorsement, 8.15 
 
 

F 
 
Farmland Conversion Fees, 3.61, 

3.107, 10.17 
 
Federal Taxes 
 See Taxes, Federal 
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Fees 
 See Costs, Payment of 
 
Financing 
 See also Mortgages; Tax 

Incremental Financing (TIF) 
Generally, ch. 6 
In closing statement, 10.70 
Conduit, 6.20 
Tenant’s lender, landlord’s 

agreement with, 10.8 
 
First Offer, Rights of, 3.194 
 
First Refusal, Rights of, 3.189–

.193 
Bulk sale of properties, effect on, 

3.191 
Buyer’s concerns, 3.192 
Gift or exchange, applicability to, 

3.191 
Memorandum of, 10.73 
Seller’s concerns, 3.191 
Terms, 3.193 
 
Fixed Interest Rates, 6.18 
 
Fixed Price, Purchase 

Agreement, 3.13 
 
Flood Insurance, 8.24 
 
Foreclosures, 6.32, 10.61 
 
Foreign Investment in Real 

Property Tax Act of 1980 
(FIRPTA) 

Tax exemption affidavit, 10.68 
 
Forgery, 7.41, 7.48 
 
Formula Price, Purchase 

Agreement, 3.14 
 

Fraud 
Closing protection letter, fraud 

coverage in, 7.22, 10.21 
Title insurance coverage for, 7.41, 

7.47–.49 
 
Fuel Closing Adjustment, 3.59 
 
 

G 
 
Garagekeeper’s Legal Liability 

Insurance, 8.55 
 
General Warranty Deeds, 10.52–

.53, 10.57 
 
Governmental Approvals 
Contingencies for, 3.162–.165 
Due diligence concerning, 4.33–.37 
—annexation, 4.35 
—completed, operating properties, 

4.30 
—development, property purchased 

for, 4.33–.36 
—land division, 4.36 
—zoning and rezoning, 4.30, 4.37 
 
Governmental Authorities, 

Commitments to, 3.80–.84 
 
Governmental Body, Takings by 
Title insurance coverage for, 7.47 
 
Governmental Police Power 
Title insurance coverage for, 7.47 
 
Governmental Programs, 

Participation in, 3.61, 3.107 
 
Granting Clause, Mortgage, 6.26, 

6.28 
 
Groundwater Analysis, 5.9, 5.12, 

5.14, 5.21, 5.22 
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Guaranties, 6.27 
 
 

H 
 
Hazardous Substances, 3.94–.97, 

5.2, 5.3, 5.9, 5.25–.28, 5.32, 
5.35, 5.37, 5.39, 5.41–.43, 5.50–
.53, 5.55, 5.57 

 
 

I 
 
Identity Theft, 7.41 
 
Impersonation, 7.41 
 
In-Person Closings, 10.21 
 
Indemnity 
Assignment of lease, cross-

indemnification in, 10.8 
Harm caused by inspections, 

indemnification for harm caused 
by, 3.150 

Leases, 8.69–.80 
Representations and warranties, 

3.66 
Title insurance policy as, 7.35 
 
Inflation Guard Property 

Insurance Endorsements, 8.26 
 
Information 
Covenant to update, 3.117 
Representations and warranties as 

to accuracy of, 3.98 
 
Ingress, Representations on, 

3.99–.101 
 
Inspections, Physical and 

Environmental 
Building inspection, 4.27 

Closing, local code compliance 
requirements for, 10.16 

Contingency allowing, 3.71, 3.89, 
3.146–.153 

—“as-is” clause, 3.69, 3.148 
—harm caused by entries, 

indemnification for, 3.150 
—intrusion, degree of, 3.149 
—preclosing inspection, 3.153 
—seller, delivery of report to, 

3.151 
—standard for objecting, 3.152 
Due diligence in 
—completed, operating properties, 

4.27 
—development, property purchased 

for, 4.39–.40 
 
Installment Sales 
 See also Land Contracts 
Definition of, 9.85 
Federal tax treatment of, 9.84–.87 
 
Insurance 
 See also Liability Insurance; 

Property Insurance; Title 
insurance 

Generally, ch. 8 
Certificates of, 6.24 
Documentation 
—certificates of insurance, 6.24, 

8.63–.68 
—policy, 8.62 
Due diligence on, 4.25 
Insured parties 
—additional insured endorsements, 

8.59 
—loss payee, 8.60 
—mortgagee, 8.60 
—named insured, 8.58 
Insurer ratings, 8.83 
Leases, issues in. See Leasing, 

Insurance Issues in 
Premiums, closing adjustments for, 

3.58 
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Self-insurance, 8.82 
Worker’s compensation, 8.50 
 
Interest, Mortgage 
 See Mortgages 
 
Internal Rate of Return, 1.21 
 
Internal Revenue Service (IRS) 
 See Taxes, Federal 
 
Inventory Assets, Federal 

Taxation of, 9.77 
 
Involuntary Property 

Conversions Tax Deferment, 
9.95 

 
I.R.C. § 453 Installment Sales, 

9.84–.87 
 
I.R.C. § 1031 Property 

Exchanges, Tax-Deferred  
Generally, 9.88–.95 
Exchange requirement, 9.91 
Investment property requirements, 

9.93 
Like-kind requirement, 9.92 
Multiple-party exchanges, 9.94 
Productive use in trade or business 

requirement, 9.93 
 
I.R.C. § 1033 Involuntary 

Property Conversions, 9.95 
 
 

J 
 
Judgment Liens, 10.43 
 
 

K 
 
Keys, Transfer of, 10.47 

L 
 
Land Contracts, 3.33, 10.58–.63 
Basic terms, 10.60 
Purchasing by, 10.62 
Selling by, 10.61 
State Bar of Wisconsin Form 11, 

app. 10B 
Titling, 10.63 
 
Land Division 
 See Subdivisions 
 
Landfill on Site, 5.10, 5.39, 

app. 5A 
 
Landlord’s Agreement, 10.8 
 
Law Property Insurance 

Endorsement, 8.22 
 
Lead-Related Issues, 5.15, 

app. 5A 
 
Leases 
 See also Rent; Tenant Estoppel 

Certificates 
Amendment of, 10.7, 10.9 
Apartment projects, representations 

for, 3.106 
Assignment of, 6.29, 10.7–.8 
—closing documents, 10.67 
—notice to existing tenants, 10.14 
Assumption of, 10.67 
Closing issues, 10.4–.17 
—amendment, 10.7, 10.9 
—assignment, 10.7, 10.8, 10.14 
—rent prorations, 10.11 
—rent roll, certified, 10.13 
—tenant estoppel certificates, 

10.10, 10.12 
—termination, 10.7, 10.10 
Contingencies, 3.126 
Covenants on compliance with. See 

Covenants 
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Due diligence on, 4.22 
Insurance issues. See Insurance; 

Leasing, Insurance Issues in 
Memorandum of, 10.78 
Parties in possession 
—representations on, 3.85 
—title insurance exception for, 

7.18 
Purchase agreements, description 

in, 3.8 
Representations on tenants and 

parties in possession, 3.85 
Subordination, no-disturbance, and 

attornment agreement (SNDA), 
6.31, app. 6B 

Termination of, 10.7, 10.10 
 
Leasing, Insurance Issues in 
Defense, conducting, 8.74 
Indemnification, 8.71–.80 
Insurer ratings, 8.83 
Liability insurance, 4.25 
—contractual liability coverage, 

8.43 
—“damage to premises rented to 

you,” 8.44 
—landlord as additional insured 

party, 8.59 
—owners and contractors 

protective (OCP) liability policy, 
8.51 

—pollution liability, 8.53 
Negligence, 8.76–.80 
Property insurance coverage, 4.25 
—boiler and machinery property 

insurance endorsement, 8.19 
—business income endorsement, 

8.14 
—contingent business income 

endorsement, 8.16 
—extra expense endorsement, 8.15 
—leasehold interest endorsement, 

8.20 
Rent abatement, 8.70 
Self-insurance, 8.82 

Title insurance exception for 
parties in possession, 3.71 

 
Legal Liability Property 

Insurance Endorsement, 8.21 
 
Letter of Credit, 3.53, 10.8 
 
Letter of Intent, 3.2 
 
Leverage, 1.9–.20 
Advantages of, 1.11–.16 
—capital appreciation, 1.16 
—depreciation write-offs, 1.15 
—multiple properties, investment 

in, 1.14 
—return on equity, 1.13 
Definition, 1.10 
Disadvantages of, 1.17–.20 
—default risk, 1.19 
—refinance risk, 1.20 
 
Liability Insurance, 8.39–.48 
Additional insured endorsements, 

8.59 
Certificate of insurance, ACORD 

25, 8.66 
Commercial general liability 

(CGL) coverage, 8.41–.44 
—contractual, 8.43 
—“damage to premises rented to 

you,” 8.44 
Coverage trigger 
—claims-made basis, 8.47 
—nose and tail coverage, 8.47 
—occurrence basis, 8.46 
Due diligence on, 4.25 
Errors and omissions liability, 8.54 
Garagekeeper’s legal liability, 8.55 
For independent contractors, 8.50 
Limits of coverage, 8.48, 8.59 
Liquor liability, 8.52 
Owners and contractors protective 

(OCP), 8.51 
Pollution liability, 8.53 
Professional liability, 8.54 
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Property insurance endorsement, 
8.21 

Worker’s compensation and 
employer’s liability, 8.56 

 
Licenses, Environmental, 5.18 
 
Liens, 7.3 
Broker’s commission, unpaid, 2.27, 

3.91–.93 
Closing, payoff and satisfaction 

before, 10.33–.46 
—closing statement, inclusion of 

payoff in, 10.70 
—condominium liens, 10.46 
—construction liens, 10.45 
—judgment liens, 10.43 
—mortgages, 10.35–.38 
—pending litigation, 10.44 
—tax liens, 10.39–.42, 10.70 
Construction. See Construction 

liens 
Covenant that property will have 

no further liens before closing, 
3.118 

Environmental, 7.47 
Mortgages. See Mortgages 
Personal property, 4.24, 6.28 
Special assessments, 3.42 
Tax. See Tax Liens 
Title, defects in, 3.158 
Title insurance coverage, 7.40, 7.44 
—endorsements, 7.31 
—exceptions to, 7.20 
—lender, lien of, 7.47 
—real estate taxes and assessment 

liens, 7.42, 7.49 
Utility, 4.29 
Water bill, 3.57 
 
Like-Kind Property Exchanges 
 See I.R.C. § 1031 property 

exchanges, tax-deferred 
 

Limited Liability Companies 
(LLCs), 1.29, 9.6, 9.13 

Developers, profit interests issued 
to, 9.55–.61 

Single-purpose LLC, borrowing by, 
6.27 

Tax incremental funding, receipt 
of, 9.54 

 
Limited Partnerships, 1.29, 9.7 
 
Liquor Liability Insurance, 8.52 
 
Lis Pendens, 10.44 
 
Listing Contracts 
Generally, ch. 2 
Broker commission. See Broker 

Commission 
Duration of contract, 2.30, 2.32 
Exclusive agency, 2.37, app. 2A 
Exclusive right to sell, 2.36 
Extension of listing, 2.30 
Forms, exclusive agency, app. 2A 
Marketing considerations, 2.32 
Multiple owners, contract signed 

by, 2.33 
Multiple representation, 2.45–.49 
Net listings, 2.40 
Open listings, 2.38 
Property descriptions. See Property 

descriptions 
Protected buyers, 2.30 
Purchase price, 2.12 
Seller representations regarding 

defects, 2.7 
Seller’s disclosure report, 2.7 
Signature of party agreeing to 

contract, 2.33 
Single-party listings, 2.39 
Types of, 2.34–.40 
 



INDEX 

 
 

© March 2025, State Bar of Wisconsin  Index-17  
  9/11/07 

Litigation 
Orders, representations on, 3.76–

.79 
Pending litigation, effect on title of, 

10.44 
 
LLCs 
 See Limited Liability Companies 

(LLCs) 
 
Loans 
 See also Construction Loans; 

Leverage; Mortgages 
Agreements, 6.21–.25 
—construction period (including 

final advance), 6.24 
—initial period (preadvance), 6.23 
—permanent loan phase, 6.25 
Business loans secured by real 

estate insurance endorsements, 
7.31 

Commitment letter, 6.15 
Covenants, 6.24–.25 
Origination fee, 6.25 
 
Local Emergency Planning 

Committee, 5.17 
 
 

M 
 
Machinery Property Insurance 

Endorsement, 8.19 
 
Maps 
Detailed map of property for 

environmental assessment, 5.5 
Surveys, use as, 4.11 
 
Marital Property, 6.27 
 
Marketable Title, 3.75, 7.45 
 
Material Safety Data Sheets 

(MSDS), 5.17 

Merger, Doctrine of, 3.71 
 
Mortgage Documents, 6.13–.31 
 See also Promissory Notes 
Collateral assignment of other 

agreements, 6.30 
Due-on-sale clause, 6.26 
Fees and costs, apportionment of, 

6.25 
Foreclosure period of redemption, 

limiting, 6.32 
Guaranties, 6.27 
Leases and rents, assignment of, 

6.29 
Loan agreements. See Loans: 

Agreements 
Loan commitment letter, 6.15 
Mortgage, 6.26 
Personal property security 

agreement, 6.28 
Subordination, no-disturbance, and 

attornment agreement (SNDA), 
6.31, app. 6B 

 
Mortgage Inspection Maps, 4.11 
 
Mortgage Lenders, 6.3 
Appraisals required by, 4.17 
Closing, funds deposited before, 

10.21 
Due diligence of, 6.12 
Form 1099-S reporting by, 10.69 
Loan commitment letter drafted by, 

6.15 
Payoff statements, provision of, 

10.37 
Property insurance coverage for, 

8.60 
Survey standards set by, 4.15 
 
Mortgages, 6.2–.32 
Closing statement, inclusion in, 

10.70 
Commitment, conditions for, 3.135 
Construction loans. See 

Construction loans 
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Contingency, 3.135 
Covenants, 6.26 
Default and remedies, 6.32 
Defeasance, 6.20 
Foreclosures, 6.32 
Future advances, 6.26 
Future encumbrances, prohibition 

against, 6.26 
Granting clause, 6.26, 6.28 
Interest, 6.18 
—calculation of rates, 6.19 
—closing proration for, 3.35, 3.54 
—construction loans, 6.4 
—contingency, 3.135 
—fixed rates, 6.18 
—margin, 6.18 
—usury, 6.18 
—variable rates, 6.18 
Land contract differentiated, 3.33 
Leases and rents, assignment of, 

6.29 
As liens, 6.26, 10.36 
Payoff of, 10.35–.38 
—closing statement, inclusion in, 

10.70 
—existing debt, 10.37 
—partial release, 10.36–.37 
—payoff statement, 10.37 
—previously repaid debt with 

unreleased mortgage, 10.38 
Permanent, 6.4 
—construction loans converted to, 

6.10 
—lender due diligence, 6.12 
—lender goals, 6.11 
—loan agreements, 6.22, 6.25 
—miniperms, 6.10, 6.22 
Personal property security lien, 

6.28 
Prepayment limitations and 

penalties, 6.20 
Priority of, 6.24, 7.17, 7.48, 10.45 
Remedies, 6.32 
Representations and warranties, 

6.26 

Satisfaction of. See Payoff of this 
heading 

Second, 3.33 
Seller financing of purchase price, 

3.33, 3.135 
Seller’s mortgage, buyer’s 

assumption of, 3.32–.33, 3.54, 
3.136 

Subordinate indebtedness, 6.26 
Title insurance coverage for. See 

Title Insurance 
Yield maintenance, 6.20 
 
Multiuser Nonresidential 

Property, 1.32 
 
Multifamily Residential 

Properties, 1.31, 3.3, 6.32 
 
Multiple-Party Exchange of 

Property, 9.94 
 
Multiple Properties, Investment 

in, 1.14, 7.32 
 
Multiple Representation by 

Agency, 2.45–.49 
 
Municipalities 
 See also Governmental 

Approvals; Tax Incremental 
Financing (TIF) 

Annexation of property to, 4.35, 
7.15 

Closing, code compliance 
requirements for, 10.16 

Deferred charges for services of, 
7.16 

Development costs, 3.45 
Municipal agreements, title 

evidence as to, 3.157 
Municipal orders, representations 

on, 3.76–.79 
Services, charges for, 3.44 
Special assessments, 3.42, 7.15–.16 
Subdivision approvals, 4.36 
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Taxes, real estate. See Taxes, real 
estate 

Title insurer, information supplied 
to, 7.21 

 
 

N 
 
Negligence, 8.76–.80 
Indemnity, 8.77 
No-fault approach, 8.78–.80 
 
Net Listing Contracts, 2.40 
 
Net Operating Income, 1.5–.8 
Definition, 1.5 
Leverage and, 1.13 
Multifamily properties, 1.31 
Nonresidential property, 1.32 
 
“No Notice or Knowledge” 

Representations, 3.71, 3.79, 
3.84 

 
Noncompetition Agreements, 

3.120 
 
Nonimputation Endorsements, 

7.24 
 
Nonresidential Properties, 

Generally, 1.32 
 
 

O 
 
Occupancy, 2.7 
Certificate of, 4.30, 6.24, 10.16 
Postclosing occupancy by seller, 

termination of, 10.74 
Preclosing and postclosing 

agreements, 10.71 
 
Occupational Safety and Health 

Act (OSHA), 5.17 

Occurrence Liability Insurance 
Policy, 8.46 

 
Offer to Purchase 
 See Purchase Agreements 
 
Open Listing Contracts, 2.38  
 
Open-Transaction Doctrine, 9.87 
 
Operating Expense Escrows, 3.52 
 
Options, 3.123, 3.152 
Agreements, 3.164, 3.167, 3.183–

.188 
—as purchase agreement, 3.187 
—contingency covenants, 3.188 
—contingent purchase agreements 

compared, 3.184, 3.185 
—costs, buyer’s, 3.188 
—terms and conditions, 3.186, 

3.187 
Memorandum of, 10.73 
 
Ordinance or Law Property 

Insurance Endorsement, 8.22 
 
Owners and Contractors 

Protective (OCP) Liability 
Policy, 8.51 

 
 

P 
 
Parties in Possession, 

Representations on, 3.85 
 
Partnerships, 9.13, 9.53 
 See also Limited Liability 

Companies (LLCs) 
Capital structure flexibility, 9.28 
Disregarded entity converted to, 

9.74 
Distributions, future, 9.34 
Flow-through losses, 9.24 
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Like-kind exchange of interests in, 
9.92 

Limited, 1.29, 9.7 
Partner eligibility restrictions, 9.28 
Self-employment taxes, 9.46 
Services, equity issued in exchange 

for, 9.49, 9.55–.61 
Single tax regime, subject to, 9.13 
Tax-basis adjustments on equity 

interest disposition, 9.37, 9.40 
Transfers of property to, 9.34 
Unit sales, federal taxation of, 9.73 
 
Passive Investments, 1.24–.29 
Limited liability companies 

(LLCs), 1.29 
Limited partnerships, 1.29 
REITs, 1.26 
Tenancies in common, 1.27 
 
Payment of Purchase Price, 

Methods of, 3.16–.33 
 See also Earnest Money 
Assumption of seller’s existing 

mortgage debt, 3.32–.33 
Closing, payment of cash at, 3.31 
Seller financing, 3.33 
 
Payoff Statements 
Construction liens, 10.45 
Mortgage, 10.37 
Taxes, 10.42 
 
Percentage Rent, Retail Leases, 

1.32, 3.51 
 
Permits, Environmental, 5.18 
 
Personal Property 
Bill of sale for, 10.66 
Description 
—purchase agreements, 3.6–.7 
—real estate contract, 2.9 
Due diligence on, 4.24 
Intangible, 3.7 

Security agreement, 6.28 
Tangible, 3.6 
 
Personal Representative’s Deed, 

10.56 
 
Phase I and II Environmental 

Site Assessments 
 See Environmental Site 

Assessments 
 
Physical Condition of Property, 

Representations on, 3.86–.89 
 
Physical Due Diligence, 4.26–.30 
Completed, operating properties 
—building inspection, 4.27 
—environmental, 4.28 
—governmental approvals, 4.30 
—utilities, 4.29 
Development, property purchased 

for 
—property inspection, 4.39 
—utilities, 4.41 
—visual inspection, 4.40 
 
Plans, Purchase Agreement 

Description of, 3.9 
 
Plats, Subdivision 
Approvals, 4.36 
As survey substitute, 4.11 
 
Pollution Liability Insurance, 

8.53 
 
Prepaid Rents, 3.48 
 
Present Value Table, 1.21 
 
Price 
 See Purchase Price 
 
Professional Liability Insurance, 

8.54 
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Profits Interest, 9.55–.61 
 
Promissory Notes, 6.16–.20 
Acceleration clause, 6.20 
Defeasance, 6.20 
Definition of, 6.17 
Interest rates, 6.18–.19 
Tax incremental financing, 6.49 
Yield maintenance clause, 6.20 
 
Property Descriptions 
Purchase agreement, 3.4–.10 
—excluded items, 3.10 
—leases, 3.8 
—personal property, 3.6–.7 
—plans, 3.9 
—real estate, 3.5 
—service contracts, 3.8 
—surveys, 3.9 
—tests, 3.9 
Real estate agency contract, 2.4–.9 
—buyer agency agreement, 2.8 
—listing contract, 2.5–.7, 2.9 
 
Property Insurance, 8.2–.38 
Amount of coverage, 8.30–.38 
—actual cash value, 8.32 
—agreed value, 8.36 
—blanket insurance, 8.33 
—coinsurance, 8.35 
—overlapping or duplicate, 8.37 
—replacement cost, 8.31 
—specific insurance, 8.34 
Basic forms of coverage, 8.6–.10 
—basic form, 8.8 
—broad form (specified perils), 8.9 
—special forms, 8.10 
Certificates of insurance 
—ACORD 27 (evidence of 

property insurance), 8.67 
—ACORD 28 (evidence of 

commercial property insurance), 
8.68 

Debris removal, 8.29 
Due diligence on, 4.25 
Duplicate coverage, 8.37 

Endorsements, 8.12–.28 
—boiler and machinery, 8.19 
—builder’s risk coverage, 8.25 
—business income, 8.14 
—contingent business expense, 

8.16 
—extended period of indemnity, 

8.17 
—extra expense, 8.15 
—flood insurance, 8.24 
—inflation guard, 8.26 
—leasehold interest, 8.20 
—legal liability, 8.21 
—ordinance or law, 8.22 
—other, 8.28 
—service interruption, 8.18 
—vacancy permits, 8.27 
—water backup, 8.23 
Excluded property, 8.11 
Loss payee, coverage for, 8.60 
Mortgagee, coverage for, 8.60 
Other insurance conditions, 8.37 
Waiver of subrogation, 8.38, 8.81 
 
Prorations 
 See Closing Adjustments and 

Prorations 
 
Protected Buyers, 2.26, 2.30 
 
Purchase Agreements, 3.3 
 See also Options: Agreements; 

Purchase Price 
Closing checklist and, 10.3 
Closing type, specification of, 

10.20 
Contingencies. See Contingencies 
Covenants. See Covenants 
Damage and destruction, 3.179–

.182 
—damage, destruction, and 

condemnation clause, 3.182 
—Wisconsin Uniform Vendor and 

Purchaser Risk Act, 3.181, 3.182 
Default clauses. See Default 

Clauses, Purchase Agreement 
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Doctrine of merger, 3.71 
First offer, rights of, 3.194 
Forms 
—commercial, WB-15, 3.172, 

3.175, app. 3B 
—sample customized form, 

app. 3D 
—sample customized rider, app. 3C 
—vacant land, WB-13, app. 3A 
Land contracts, 10.62–.63  
Leases, 3.8 
Multifamily residential property, 

3.3 
Personal property 
—intangible, 3.7 
—tangible, 3.6 
Price of property. See Purchase 

Price 
Property descriptions. See Property 

Descriptions 
Rent roll attached to, 3.85 
Riders, 3.3 
—sample customized, app. 3A 
Seller’s authority to sign, 3.74 
Service contracts, 3.8 
Standard offer, 3.3 
Vacant land, 3.3 
—WB-13 Offer to Purchase, 

app. 3A 
 
Purchase Price 
In closing statement, 10.75 
Purchase agreement, 3.11–.62. See 

also Closing Adjustments and 
Prorations 

—contingent price, 3.15 
—fixed price, 3.13 
—formula price, 3.14 
—method of payment. See 

Payment of Purchase Price, 
Methods of 

Real estate agency contract, 2.10–
.13 

—buyer agency agreement, 2.13 
—listing contract, 2.12 
 

Q 
 
Quitclaim Deeds, 10.55 
 
 

R 
 
REITs, 1.26 
 
 
Rate of Return 
Cash-on-cash return, 1.7 
Internal, 1.21 
 
Real Estate Agency Contracts 
 See also Buyer Agency 

Agreements; Listing Contracts 
Generally, ch. 2 
Agency, definition of, 2.42 
Agency issues related to, 2.41–.49 
—duties owed by brokers, 2.43 
—multiple representation, 2.45–.48 
—subagency, 2.44 
Commission, broker. See Broker 

Commission 
Duration of contract, 2.28–.32 
—buyer agency agreement, 2.31 
—listing contract, 2.30, 2.32 
—marketing considerations, 2.32 
Extensions 
—of agreement term, 2.31 
—of listing, 2.30 
Forms for, 2.3 
—buyer agency agreement, app. 2B 
—listing contracts, app. 2A 
Marketing considerations, 2.32 
Multiple owners, contract signed 

by, 2.33 
Price. See Purchase Price 
Protected buyers, 2.30 
Signature of party agreeing to 

contract, 2.33 
Statutory requirements, 2.2–.33 
—broker commission. See Broker 

Commission 
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—duration of contract. See 
Duration of contract this heading 

—price. See Purchase Price 
—property descriptions. See 

Property Descriptions 
—signature of party agreeing to 

contract, 2.33 
Written contracts, 2.3 
 
Real Estate Settlement 

Procedures Act of 1974, 10.69 
 
Real Estate Taxes 
 See Taxes, Real Estate 
 
Real Estate Transfer Fee, 3.62, 

10.64, 10.70 
 
Real Estate Transfer Return 

Form, 10.64 
 
Real Property Tax Liens, 10.42 
 
Recapture, Depreciation, 9.2, 

9.80–.82, 9.89 
 
Receiver, Appointment of, 6.32 
 
Recordation of Documents 
 See Closing Documents 
 
Redemption Period, 6.32 
 
Refinancing, 1.20 
 
Refusal, Rights of First 
 See First Refusal, Rights of 
 
Related Parties, Tax Treatment 

of Sales to, 9.83, 9.85 
 
Remediation, Postclosing, 10.72, 

10.74 
 
Remedies, Loan Defaults, 6.32 
 

Rent 
 See also Tenant Estoppel 

Certificates 
Abatement, 8.14, 8.70 
Assignment of, 6.29 
Closing adjustments and prorations. 

See Closing Adjustments and 
Prorations 

Leasing commissions as percentage 
of, 3.93 

Prepaid, representations on, 3.102–
.105 

 
Rent Abatement Insurance, 8.70 
 
Rent Roll 
Certified, for closing, 10.13 
Title insurance, provision for, 7.18 
 
Repairs, Postclosing, 10.72, 10.74 
 
Replacement Cost, Insurance 

Coverage for, 8.31 
 
Representations and Warranties, 

3.63–.107 
Accuracy of information, 3.98 
Apartment projects, special 

representations for, 3.106 
“As-is” clauses, 3.69 
Brokerage commissions, 3.91–.93 
Buyer’s perspective, 3.67 
Contracts, 3.90 
Deeds, warranty. See Deeds 
Environmental condition of 

property, 3.94–.97 
Facts affecting extent of seller’s 

representations, 3.70 
Governmental authorities, 

commitments to, 3.80–.84 
Governmental programs, 

participation in, 3.42, 3.107 
Indemnification provision, 3.66 
Ingress and egress, 3.99–.101 
Listing contract, 2.7 
Litigation, 3.76–.79 
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Marketable title, 3.75 
Mortgage, 6.26 
Municipal orders, 3.76–.79 
“No notice or knowledge,” 3.71, 

3.79, 3.84 
Parties in possession, 3.85 
Physical condition of property, 

3.86–.89 
Rent, prepaid, 3.102–.105 
Representations and warranties 

differentiated, 3.66 
By seller in listing contract, 2.7 
Seller’s authority, 3.74 
Seller’s perspective, 3.68 
Survival clause, 3.71 
Tenants, 3.85 
Title, warranties of 
—personal property, 10.66 
—real property. See Deeds 
 
Requisitioned Property Tax 

Deferment, 9.95 
 
Reserve Capacity Assessment, 

7.16 
 
Retail Properties 
Leases, compliance with, 3.116 
Leases, percentage rent provisions 

in, 1.32 
Proration of percentage rent, 3.51 
 
Risk of Investment 
Capitalization rate and, 1.6 
Factors in, 1.6 
Leverage and, 1.14, 1.19, 1.20 
Multiple properties, investment in, 

1.14 
 
Risks Covered by Title Insurance 
 See Title Insurance 
 
 

S 
 
S Corporations, 9.12, 9.53 
Capital structure flexibility, 9.27 
Distributions, future, 9.33 
Flow-through losses, 9.23 
Initial public offering, 9.50 
Related parties, sales to, 9.83 
Reorganization, 9.50, 9.72 
Self-employment taxes, 9.45 
Services, equity issued in exchange 

for, 9.49 
Shareholder eligibility restrictions, 

9.27 
Single tax regime, subject to, 9.18 
Stock sales, 9.72 
Tax-basis adjustments on equity 

interest disposition, 9.39 
Transfers of property to, 9.33 
 
Schedule A, Title Commitment, 

7.5–.9 
Legal description, 7.9 
Proposed insured, buyer(s) as, 7.8 
 
Schedule B-I, Title Commitment, 

7.5, 7.10, 10.65 
 
Schedule B-II, Title 

Commitment, 7.5, 7.11–.20 
Special exceptions, 7.20 
Standard exceptions, 7.11–.20 
—deferred charges, 7.16 
—development charges, 7.16 
—inchoate construction-lien rights, 

7.17 
—parties in possession, 7.18 
—recording-gap exceptions, 7.14 
—special assessment exception, 

7.15 
—survey matters, 7.19 
Title commitment markup, 10.65 
 
Security Codes, Transfer of, 

10.47 
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Security Deposits, 3.53, 10.70 
 
Self-Employment Taxes 
 See Taxes, federal 
 
Self-Insurance, 8.82 
 
Seller 
Assumption of mortgage debt by 

buyer, 3.32–.33, 3.54, 3.136 
Authority of person signing on 

behalf of 
—closing documents, 10.32 
—due diligence on, 4.16 
Buyer’s broker commission paid 

by, 2.25 
Closing protection letter issued to, 

7.22 
Construction work, seller’s 

affidavit on, 7.17, 10.45 
Disclosure report of, 2.7 
Earnest money held by, 3.26 
Financing of purchase price by, 

3.33, 3.135 
Postclosing occupancy, termination 

of, 10.74 
Representations regarding defects, 

2.7 
 
Service Contracts 
Assignment of, 10.67 
Assumption of, 10.67 
Closing adjustments, 3.60, 10.70 
Closing statements, inclusion in, 

10.70 
Due diligence on, 4.23 
Purchase agreements, description 

in, 3.8 
 
Service Interruption Property 

Insurance Endorsement, 8.18 
 
Services, Equity Issued in 

Exchange for, 9.49 
 

Settlement Agent, 10.21–.22 
Form 1099-S reporting by, 10.69 
Real estate transfer return form, 

filing of, 10.64 
Transfer of funds, requirements for, 

10.24 
 
Shopping Center Title Insurance 

Endorsements, 7.26 
 
Single-Party Listing Contract, 

2.39 
 
Single-User Nonresidential 

Property, 1.32 
 
Small Business Liability Relief 

and Brownfields Revitalization 
Act, 5.51 

 
Special Assessments, 3.42, 7.15, 

7.16 
 
Special Warranty Deeds, 10.54, 

10.57 
Specific Insurance, 8.34 
 
Strict Foreclosure, 10.61 
 
Subdivisions 
Federal tax issues 
—I.R.C. § 1237, capital gains 

determination under, 9.79 
—related party sales, capital gains 

determination for, 9.83 
Laws and regulations 
—compliance with, 4.30 
—title insurance coverage, 7.47 
Plats 
—approvals, 4.36 
—as survey substitute, 4.11 
 
Subordinate Indebtedness, 6.26, 

7.31 
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Subordination, No-Disturbance, 
and Attornment Agreement 
(SNDA), 6.31, app. 6B 

 
Subrogation, Waiver of, 8.38, 

8.81 
 
Success Fee, Buyer Agency 

Agreement, 2.22 
 
Superfund 
 See Comprehensive 

Environmental Response, 
Compensation, and Liability Act 
(CERCLA) 

 
Surface Water Analysis, app. 5A 
 
Surveys, 3.85, 4.7–.15 
Contingencies for, 3.159–.161 
Environmental information, 5.6 
Payment, party responsible for, 

4.14 
Purchase agreements, description 

in, 3.9 
Purpose, 4.8 
Standards for, 4.9–.13 
—ALTA standards, 4.13 
—maps, 4.11 
—setting of standard, party 

responsible for, 4.15 
—substitutes, 4.11 
—Wisconsin minimum standards, 

4.12 
Substitutes, 4.11 
Title insurance 
—coverage, 7.42, 7.46 
—exceptions to, 7.19, 7.42 
 
Survival Clause, 3.71 
 
 

T 
 
TIF 
 See Tax Incremental Financing 

(TIF) 
 
Tax Cuts and Jobs Act (TCJA) 
C corporations, 9.22, 9.71 
And like-kind requirement, 9.92 
Qualified improved property, 9.2 
Tax incremental financing 

payments, 9.54 
 
Tax Incremental Financing 

(TIF), 6.33–.56 
“But for” test 
—creation of district, 6.40 
—developer-financed incremental 

financing, 6.56 
—examples, 6.42 
—individual project, 6.41 
Developer financed, 6.52–.56 
—advantages of, 6.54, 6.55 
—“but for” test, application of, 

6.56 
—developer bond, 6.53 
Environmental remediation tax 

increment district, 6.43 
Joint review board, 6.36 
Law, 6.34 
Lump-sum project costs, 6.47–.51 
—example, 6.51 
—municipality’s ability to borrow, 

6.50 
—municipality’s underwriting, 

6.49 
—tax increment, recouped from, 

6.49 
Operation of, 6.35–.43 
—“but for” test, 6.39–.42 
—capture of tax increment, 6.38 
—environmental remediation tax 

increment district, 6.43 
—establishment of district, 6.36 
—expenditure of project costs, 6.37 
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Paying for projects, methods of, 
6.44–.56 

—build it and they will come, 6.46 
—developer-financed tax 

incremental financing, 6.52–.56 
—lump-sum project costs, 6.47–.51 
 
Tax Liens 
Definition, 10.40 
Payoff, 10.39–.42, 10.70 
Real property 
—coverage by title insurance for, 

7.42, 7.49 
—payoff of, 10.41, 10.70 
State and federal, 10.42 
 
Taxes, Federal 
Generally, ch. 9 
Asset sales, 9.62–.87 
—amount realized, 9.65 
—disregarded entities, 9.74 
—realized gain or loss, 9.67 
—recognized gain or loss. See 

Recognized gain or loss this 
heading 

—tax basis, 9.66 
Basis 
—asset sales, 9.66 
—contingent payments, 9.87 
—equity interest, adjustments on 

disposition of, 9.36–.41 
—I.R.C. § 1245 recapture, 9.80 
Capital gains, 9.77 
—depreciation recapture, 9.80–.82, 

9.89 
—I.R.C. § 1231 assets, 9.78 
—I.R.C. § 1237 provisions, 9.79 
—related parties, sales to, 9.83 
Condemned property, tax 

deferment for, 9.95 
Depreciation. See Depreciation 
Developers, limited liability 

company (LLC) profit interests 
issued to, 9.55–.61 

Disregarded entities, sales of, 9.74 

Entity, choice of. See Entity, choice 
of 

Equity sales, 9.69–.74 
—C corporation stock sales, 9.71 
—disregarded entities sales, 9.74 
—partnership unit sales, 9.73 
—S corporation stock sales, 9.72 
Expense deductions, 9.2 
Foreign Investment in Real 

Property Tax Act of 1980 
(FIRPTA) tax exemption, 
affidavit for, 10.68 

Form 1099-S, real estate 
transaction reported using, 10.69 

Installment sales, 9.84–.87 
—contingent payments, treatment 

of, 9.87 
—example, 9.86 
Inventory assets, 9.77 
Involuntary conversions of 

property, tax deferment for, 9.95 
Liens for, 10.42 
Open-transaction doctrine, 9.87 
Realized gain or loss, 9.65, 9.67 
Recapture rules, 9.2, 9.80–.82, 9.89 
Recognized gain or loss, 9.68, 

9.75–.83 
—capital assets, 9.77 
—I.R.C. § 1231 assets, 9.78 
—I.R.C. § 1237 provisions, 9.79 
—I.R.C. § 1245 recapture, 9.80, 

9.82, 9.89 
—I.R.C. § 1250 recapture, 9.81, 

9.82, 9.89 
—like-kind property exchange, 

9.89 
—related parties, sales to, 9.83 
Related party sales, 9.83, 9.85 
Requisitioned property, tax 

deferment for, 9.95 
Self-employment taxes, 9.42–.47 
—C corporation, 9.44 
—disregarded entity, 9.47 
—partnership, 9.46 
—S corporation, 9.45 
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Tax-deferred exchanges of real 
property, 9.88–.95 

—involuntary conversions under 
I.R.C. § 1033, 9.95 

—like-kind properties under I.R.C. 
§ 1031. See I.R.C. § 1031 
property exchanges, tax-deferred 

 
Taxes, Real Estate 
 See also Tax Liens 
Assessed value, 3.37–.39 
Closing adjustments and prorations. 

See Closing adjustments and 
prorations 

Divided tax parcel, 3.40 
Mill rate, 3.37, 3.39 
Tenant, taxes paid by, 3.52 
Use-value penalty, 3.61, 3.107, 

10.17 
 
Taxes, State, Liens for, 10.42 
 
Tenancies in Common, 1.27, 9.92 
 
Tenant Estoppel Certificates, 

3.105, 4.22 
Closing and, 10.10, 10.12 
Purpose, 3.144 
Representation and warranty as 

substitute for, 3.69 
Timing of receipt, 3.145 
 
Tenants 
 See Leases; Rent 
 
Termination of Lease, 10.7, 10.10 
 
Test Results 
Purchase agreements, description 

in, 3.9 
 
Title 
Liens, removal of. See Liens:  

Closing, payoff and satisfaction 
before 

Litigation, effect of pending, 10.44 

Marketable, 3.75, 7.45 
To personal property, 4.24 
Review of title evidence, 

contingency for, 3.154–.158 
—mechanics of objection, 3.158 
—standard for objection, 3.157 
Survey, defects in title disclosed 

by, 3.161 
Transfer of. See Title conveyance 
 
Title Agents, 7.22, 10.21 
 
Title Companies, 7.3 
 See also Settlement Agent 
Agencies of, 7.3, 7.22, 10.21 
Closing protection letter issued by, 

7.1, 7.22, 10.21 
Construction loans, disbursement 

of, 6.24 
Earnest money held by, 3.24 
Form 1099-S reporting by, 10.69 
Local offices of, 7.3 
 
Title Conveyance, 10.25–.32 
Authorized parties for business 

entities, 10.32 
Effectiveness of transfer, 10.25 
Recording of documents, 10.27–.31 
—electronic recording, 10.30 
—emerging technologies, 10.31 
—form of recorded documents, 

10.29 
—purpose of recording, 10.28 
 
Title Defects, 7.3 
Disclosure of, 3.161, 7.10 
Survey 
—disclosed by, 3.161 
—title insurance coverage, 7.43 
Title insurance coverage 
—ALTA 2021 owner’s policies, 

7.40–.41, 7.43 
—exceptions to, 7.20 
—survey coverage, 7.43 
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Title Insurance 
 See also American Land Title 

Association (ALTA) Title 
Insurance Policies 

Generally, ch. 7 
Commitment. See Title Insurance 

Commitment 
Endorsement coverages, 7.23–.33 
—affirmative coverages, 7.24 
—business loans secured by real 

estate, 7.31 
—choosing coverages, 7.24 
—commonly used endorsements, 

7.33 
—corporate asset purchases, 7.29 
—corporate stock purchases, 7.28 
—creditors’ rights, 7.24 
—equity investments in real estate 

holdings, 7.30 
—fairway, 7.30 
—for commercial property other 

than shopping centers, 7.25 
—for developers’ land purchases, 

7.27 
—for shopping centers, 7.26 
—free endorsements, 7.24 
—land contract purchase, 10.62 
—multiple land parcels, loans 

secured by, 7.32 
—nonimputation endorsement, 

7.24 
—removal of policy limitations, 

7.24 
—title commitment markup, 10.65 
Exclusions, 7.49 
As indemnity, not guarantee, 7.35 
Land contract purchase, 10.62–.63 
Postclosing review of final policy, 

10.74 
Premium, payment of, 3.62, 7.10, 

10.70 

Risks covered by, 7.34–.49 
—ALTA policies. See American 

Land Title Association (ALTA) 
title insurance policies 

—exclusions, 7.49 
Special assessments, coverage for, 

3.42 
 
Title Insurance Commitment, 

7.1–.21 
Adverse information, disclosure of, 

7.10 
ALTA policy forms, 7.5 
Conditions, 7.5 
Definition, 7.3 
Exceptions to 
—Schedule B-II. See Schedule 

B-II, title commitment 
—survey, depicted by, 4.15 
Gap endorsement, 7.14, 7.47 
Informational notes, 7.21 
Lease termination and, 10.10 
Markup, 10.65 
Ordering the commitment, 7.3 
Premium, payment of, 7.10 
Review of, 7.4–.21 
—conditions, 7.5 
—informational notes, 7.21 
—Schedule A, 7.5–.9 
—Schedule B-I, 7.10 
—Schedule B-II. See Schedule 

B-II, Title Commitment 
Schedule A, 7.5–.9 
—legal description, 7.9 
—proposed insured, buyer(s) as, 

7.8 
Schedule B-I, 7.5, 7.10, 10.65 
Schedule B-II. See Schedule B-II, 

Title Commitment 
Survey coverage and exceptions, 

4.15, 7.19 
Title defects and, 7.3 
As title evidence, 3.155, 3.157–

.158 
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Toxic Chemical Release Forms, 
5.17 

 
Trade or Business, Real Property 

Used in 
Capital assets, treatment as, 9.77 
I.R.C. § 1031 property exchange 

tax deferment, 9.89–.90, 9.93 
 
Transfer of Title 
 See Title Conveyance 
 
Triple-Net Lease, 1.31 
 
Trustee’s Deed, 6.26, 10.56 
 
Tying Up Property 
 See Acquisition of Property 

Rights 
 
 

U 
 
Underground Storage Tanks, 5.5, 

5.10, app. 5A 
 
Uniform Settlement Statement, 

10.69 
 
Use-Value Penalty, 3.61, 3.107, 

10.17 
 
Usury, 6.18 
 
Utilities 
Closing adjustments, 3.56, 10.70 
Due diligence concerning, 4.29, 

4.41 
Municipalities, provided by, 4.35 
Service interruption property 

insurance endorsement, 8.18 
Special assessments for. See 

Special Assessments 
 
 

V 
 
Vacancy Permit Property 

Insurance Endorsement, 8.27 
 
Vacant Land, 1.34 
Deferred charges for services to, 

7.16 
Purchase agreements, 3.3, app. 3A 
Related parties, tax treatment of 

sales to, 9.83 
Tax increment district, inclusion in, 

6.36 
Taxes on, 3.38, 3.40 
WB-13 Offer to Purchase, 3.3, 

app. 3A 
 
Variable Interest Rates, 6.18 
 
 

W 
 
Waivers 
Of construction liens, 6.24, 7.17, 

10.45 
Of contingencies. See 

Contingencies: Satisfaction or 
waiver of, procedures for 

Redemption period, foreclosure 
prevention, 6.32 

Of subrogation, 8.38, 8.81 
 
Warranties 
 See Representations and 

Warranties 
 
Waste Analysis, app. 5A 
 
Wastewater Analysis, app. 5A 
 
Water 
Environmental analysis of, app. 5A 
Properly insurance endorsements 
—flood insurance, 8.24 
—water backup, 8.23 
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Water Bill, 3.57, 10.70 
 
Wisconsin Department of 

Natural Resources 
Generally, 5.1–.2, 5.17 
Case closure, 5.14 
Contaminate releases, jurisdiction 

over reporting and cleanup of, 
5.2 

Environmental remediation tax 
increment district, certification 
by, 6.43 

Environmental tests at site, data on, 
5.20 

Off-site exemption letter, 5.9 
Phase I environmental assessment 

and, 5.14 
Post-Phase I considerations, 

app. 5A 
Prior compliance at site, data on, 

5.20 
Vapor intrusion, 5.13 
 
Wisconsin Department of 

Revenue, 10.42, 10.64 
 

Wisconsin Department of Safety 
and Professional Services, 
10.66 

 
Wisconsin Marital Property Act, 

6.27 
 
Wisconsin Uniform Vendor and 

Purchaser Risk Act, 3.181–.182 
 
Worker’s Compensation, 8.50, 

8.56 
 
 

Y 
 
Yield Maintenance, 6.20 
 
 

Z 
 
Zoning and Rezoning 
Construction loans and, 6.4 
Contingencies for, 3.162–.165 
Due diligence, 4.30, 4.35, 4.37 
Representations on, 2.7, 3.82, 3.83 
Title insurance coverage, 7.47 
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