Index

References are to sections.

A

Accounts-Receivable Financing,
9.2.25

Advertising Offense Liability
Insurance, 9.4.6

Adyvisors, Business
Advisor succession, 9.2.12
Assembling team of, 9.2.18

American Bar Association Legal
Opinion Accord, 9.5.12

Angel Investors, 9.2.126—.127

Articles of Incorporation
See Organizational Documents

Asset-Based Loans
Accounts-receivable financing, 9.2.25
Generally, 9.2.24

Inventory financing, 9.2.26

Letters of credit, 9.2.28

Real estate loans, 9.2.27

Attorney-Client Privilege

Confidential communications,
protected, 9.7.34

Exceptions to privilege

—client crime or fraud, 9.7.38

—generally, 9.7.37

—Ilawyer self-defense, 9.7.40

—subsequent dispute between co-
clients, 9.7.39

Generally, 9.7.33
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Organizational clients and

—generally, 9.7.41

—subject matter test, 9.7.41

Privileged persons, 9.7.35

Work-product doctrine compared,
9.7.42

Attorneys

Attorney-client privilege. See
Attorney-Client Privilege

Bank loan, opinion of borrower’s or
guarantor’s counsel required for,
9.2.81

As business advisor, 9.2.18

Business clients, ethical
considerations in representing. See
Business Clients, Ethical
Considerations in Representing

Confidentiality issues. See
Confidentiality, Attorney

Conflicts of interest. See Conflict of
Interest: Duty of Loyalty

Engagement letter, 9.7.6

Fees, 9.7.2

Legal opinions to third parties. See
Legal Opinions to Third Parties

Solicitation of clients by, 9.7.2

Venture capital/private equity
investment transaction, company
counsel role in, 9.2.122

Whistleblowing by, 9.7.31

Automobile Insurance, 9.4.14,
Appendix 4A
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Bank Financing

Choice of lender, 9.2.19

Closing considerations, 9.2.82

Counsel, opinion of borrower’s or
guarantor’s, 9.2.81

Documentation

—borrower’s or guarantor’s counsel,
opinion of, 9.2.81

—collateral documents. See
Collateral Documents

—generally, 9.2.44

—guarantees, 9.2.48-.52

—Tletter of intent or commitment
letter, 9.2.45

—Iloan agreement, 9.2.46

—organizational documents, review
of, 9.2.31

—promissory note, 9.2.47

Due diligence/underwriting

—borrowing resolution, 9.2.31

—collateral, appraisal of, 9.2.33

—environmental assessments, 9.2.40

—financial statements and
projections, 9.2.32

—franchise or license agreements,
9.2.37

—insurance, 9.2.39

—intellectual property rights, 9.2.42

—1lien search, 9.2.41

—market studies, 9.2.36

—material contracts, 9.2.34-.35, .37

—organizational documents, 9.2.31

—permits, 9.2.38

—real and personal property leases,
9.2.35

Loan provisions, typical

—covenants. See Covenants, Bank
Loan

—events of default, 9.2.78

—remedies, 9.2.79

—representations and warranties,
9.2.67

Index-2

Types of loans

—asset-based loans, 9.2.23-.26
—equipment financing, 9.2.22
—letters of credit, 9.2.28
—real estate loans, 9.2.27

Board of Directors
See Directors

Book Value (Business Valuation),
9.3.5

Adjusted book value valuation
method, 9.3.16

Definition of, 9.3.9

Borrowing Resolution, 9.2.31

Building Permits
Bank loans, needed to obtain, 9.2.38

Business Clients, Ethical
Considerations in Representing,
ch. 7

Attorney/client privilege. See
Attorney/Client Privilege

Client identity

—engagement letter, clarity of, 9.7.6

—entity rule, 9.7.5-.6

—generally, 9.7.4

Confidentiality. See Confidentiality,
Attorney

Conflict of interest. See Conflict of
Interest: Duty of Loyalty

Criminal or fraudulent conduct

—by attorney, 9.7.2

—by client, 9.7.2,9.7.28, 9.7.31,
9.7.38

General duties, 9.7.2

Generally, 9.7.1

Terminology, 9.7.1

Business Entity, Legal Name of,
9.2.31,9.2.67
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Business Plan

Business valuation, consideration in,
9.3.13

Preparation of, 9.2.17, 9.2.89

Business Valuation, ch. 3

Approaches and methods

—adjusted book value method, 9.3.16

—asset approach, 9.3.16

—capitalization of earnings, 9.3.18

—discounted cash flow, 9.3.18

—generally, 9.3.15

—income approach, 9.3.18

—market approach, 9.3.17

—orderly liquidation method, 9.3.16

—rules of thumb, 9.3.19

—weighted average cost of capital
(WACCQC), consideration of, 9.3.18

Based on facts known to willing buyer
and willing seller as of valuation
date, 9.3.22

Business enterprise, definition of,
9.3.5

Death of owner, agreements
applicable at, 9.3.21

Definitions of value, 9.3.4

—book value, 9.3.5,9.3.9

—fair market value, 9.3.5, 9.3.7

—fair value, 9.3.5, 9.3.8

—intrinsic (fundamental) value, 9.3.5,
9.3.9

—investment value, 9.3.5,9.3.9

—liquidation value, 9.3.5, 9.3.9

—market value, 9.3.8

Discounts, 9.3.21

—lack of marketability, 9.3.21

—minority positions, 9.3.21

Generally, 9.3.2

Key determinants in valuation. See
Definitions of value this heading

—date of valuation, 9.3.4-.5, 9.3.11

—generally, 9.3.4

—premise of value, 9.3.4-.5

—purpose of valuation, 9.3.4-.5

Ownership interest, definition of, 9.3.5
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Premiums, 9.3.21

—control premium, 9.3.21

—for swing position, 9.3.21

Process. See also Approaches and
methods

—adjustments, 9.3.12

—business plans, 9.3.13

—generally, 9.3.11

—value drivers, identification of,
9.3.11

Prospective buyer type, effect on
value of, 9.3.2

Reconciliation of value conclusions,
9.3.23

Specific ownership interests,
allocating enterprise value to,
9.3.13,9.3.20

—discounts, 9.3.21

—premiums, 9.3.21

Subject of valuation, 9.3.4-.5

Transfer of business interests,
agreement affecting, 9.3.21

Bylaws, Organization
Review prior to obtaining financing,
9.2.31

C
C Corporation, 9.2.119

Call Options

Specific ownership interests, effect on
value of, 9.3.20

Venture capital/private equity
investors, rights of, 9.2.163—.166

Campaign Finance and Election
Law

Conduits

—generally, 9.6.32

—registration, 9.6.33

—reporting, 9.6.34
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Corporate campaign expenditures

—generally, 9.6.20

—issue advocacy, 9.6.22

—referendum, corporate expenditures
concerning, 9.6.21

Forms

—Campaign Finance Report, EB-2,
9.6.21,9.6.26

—Campaign Registration Statement,
EB-1,9.6.21,9.6.25

—Conduit Campaign Finance Report,
EB-10, 9.6.34

—Conduit Registration Statement,
EB-9,9.6.33

—Corporate Campaign Registration
Statement, EB-11, 9.6.25

—Corporate Financial Report, EB-12,
9.6.30

Political action committees

——contribution limits, 9.6.29

—corporate support for, 9.6.30

—funds distribution, decision-makers
for, 9.6.28

—generally, 9.6.24

—organization of, 9.6.25

—reporting requirements, 9.6.26

—reporting timeline, 9.6.27

State agencies, information from,
9.6.35

Capacity to Repay Credit
See Lending or Investment
Decision, Factors in
Capital, Debtor’s, 9.2.9
Capital Lease, 9.2.22
Certificate of Insurance, 9.4.12
Certificate of Status, 9.2.31
Clients
Ethical responsibilities to. See

Business Clients, Ethical
Considerations in Representing

Index-4

Legal opinion provided to, liability
for, 9.5.3

Closing
Bank financing, 9.2.82

Collateral, 9.2.10
See also Collateral Documents
Appraisal of, 9.2.33
Borrower’s or guarantor’s counsel,
opinion of, 9.2.81
Debtor’s equity in, 9.2.15
Foreclosure, 9.2.79
Guarantees as, 9.2.10
Representations and warranties
relating to, 9.2.67
Third parties, collateral from, 9.2.10

Collateral Documents

Collateral pledge agreements, 9.2.60

Control agreements, 9.2.61

Financing statements, 9.2.55

Intellectual property, grant of security
interest in, 9.2.62

Landlord’s waivers, 9.2.65

Mortgagee’s waivers, 9.2.65

Real estate documents

—environmental indemnity
agreement, 9.2.59

—fixture filing, 9.2.58

—mortgage, 9.2.57

Securities account (or entitlement)
agreement, 9.2.60

Security agreement, 9.2.54

Subordination agreements, 9.2.64

Collateral Pledge Agreements,
9.2.60

Commitment Letter, 9.2.45
Common Stock. See Stock
Conduits.

See Campaign Finance and Election
Law
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Confidentiality Agreements, 9.2.174

Confidentiality, Attorney

Background, 9.7.25

Fundamentals

—duty not to reveal, 9.7.28

—duty not to use information, 9.7.30

—duty to safeguard information,
9.7.29

—generally, 9.7.27

Whistleblowing by attorney, 9.7.31

Work-product doctrine, 9.7.42

Conflict of Interest: Duty of Loyalty

Background, 9.7.8

Current client conflicts

—direct adversity, 9.7.11

—generally, 9.7.8, 9.7.10

—material limitation, 9.7.12

Definition of term, 9.7.8

Former client conflicts

—generally, 9.7.8, 9.7.13

—substantial relationship test, 9.7.13

Generally, 9.7.2,9.7.23

Lawyer/client conflicts

—business transactions with clients,
9.7.16

—generally, 9.7.8, 9.7.15

—sexual relations with clients, 9.7.17

Procedure when conflict identified

—client consent to representation
despite conflict, 9.7.21

—decline prospective representation,
9.7.20

—generally, 9.7.19

—imputing conflicts of one lawyer to
colleagues, 9.7.22

Contracts, Enforceability of
See Legal Opinions to Third Parties

Contractual Liability Insurance,
9.4.7

Control Agreements, 9.2.61
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Control Premium (Business
Valuation), 9.3.21

Convertible Debentures, 9.2.144,
9.2.152

Covenants, Bank Loan
Affirmative covenants, 9.2.70
Financial covenants
—generally, 9.2.73

—Ileverage covenants, 9.2.75
—Iliquidity covenants, 9.2.74
—profitability covenants, 9.2.76
—reporting requirements, 9.2.77
Generally, 9.2.69

Mortgages, 9.2.57

Negative covenants, 9.2.71

Covenants, Investment Agreement,
9.2.184

Crime or Fraud

Attorney’s duty to refrain from, 9.7.2

By client

—attorney, counsel of, 9.7.2

—attorney, revealed by, 9.7.28,9.7.31

—privileged communication,
exception to, 9.7.38

—third parties, legal opinions
provided to, 9.5.6,9.5.16

Insurance coverage for exposures to,
9.4.16, Appendix 4A

Current Ratio, 9.2.74

D

Debt Financing
See Financing, Obtaining

Debt Service Coverage Ratio, 9.2.75
Debt-to-Assets Ratio, 9.2.75

Debt-to-Equity Ratio, 9.2.75
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Default

Bank loan

—borrower’s right to cure, 9.2.78-.79

—events of default, 9.2.78

—loan agreement, 9.2.46

—notice to borrower, 9.2.78

—promissory note, 9.2.47

—real estate mortgage, 9.2.57

—remedies, 9.2.46, 9.2.79

—securities pledged as collateral,
9.2.60

—security agreement, 9.2.54

Default interest rates as
unenforceable, 9.5.9

Put rights, 9.2.164

Department of Financial
Institutions

Financing statements filed with,
9.2.55

Securities advertising permitted by,
9.2.112

Securities offering filings,
9.2.112-.114

Directors

Equity investors, board representation
of, 9.2.89,9.2.157-.158

Liability insurance for, 9.4.9

Disability Insurance, 9.4.19

Dividends, Preferred

Guaranteed minimum return and,
9.2.179

Specific ownership interests, effect on
value of, 9.3.20

Venture capital/private equity
investor, rights of, 9.2.159

Documentation

Bank financing. See Bank Financing

Collateral. See Collateral documents

Organizational. See Organizational
Documents

Index-6

Venture capital/private equity
investments. See Venture Capital
and Private Equity (VCPE)

Due Diligence
For bank financing. See Bank
Financing

E
EBITDA Valuation, 9.2.148

Election Law. See Campaign Finance
and Election Law

Elections Board, Wisconsin, 9.6.21,
9.6.27, 9.6.33-.35

Employment Agreements

Value of business, effect on, 9.3.21

Venture capital/private equity
investors, required by, 9.2.174, .191

Employment-Related Practices
Liability Insurance, Appendix 4A

Enforceability of Agreements, Legal
Opinions on. See Legal Opinions
to Third Parties

Entity Rule (Client Representation),
9.7.5-.6

Entrepreneurs, 9.2.116
See also Venture Capital and
Private Equity (VCPE)

Environmental Assessments

Lender’s requirements for, 9.2.27,
9.2.40,9.2.59

Representations and warranties
relating to, 9.2.67,9.2.184

Environmental Indemnity
Agreement, 9.2.27, 9.2.40, 9.2.59

© October 2007, State Bar of Wisconsin CLE Books



INDEX

Equipment

Financing, 9.2.22

Insurance for, 9.4.15, 9.4.17,
Appendix 4A

ERISA
Insurance coverage requirements,
9.4.16

Estoppel, 9.5.10

Ethical Considerations in
Representing Business Clients
See Business Clients, Ethical
Considerations in Representing

Ethics Board, Wisconsin, 9.6.9,
9.6.12-.13,9.6.17,9.6.35

Exchange Act
See Securities Exchange Act of
1934

F

Fair Market Value (Business
Valuation), 9.3.5, 9.3.7

Fair Value (Business Valuation),
9.3.5,9.3.8

Fees

Attorney’s, 9.7.2

Lobbying registration and licensure,
9.6.9

Financial Covenants, Loan
See Covenants, Bank Loan

Financial Statements

Lender, provided by borrower to,
9.2.32

Representations and warranties
relating to, 9.2.67

Value of business, effect on, 9.3.21
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Financing, Obtaining, ch. 2
See also Bank Financing; Lending
or Investment Decision, Factors in;
Securities Offerings, Raising
Capital Through; Venture Capital
and Private Equity

Angel investors, 9.2.126-.127

Debt financing v. equity financing
generally, 9.2.3

Generally, 9.2.2,9.2.126

Initial sources, 9.2.2,9.2.126

Financing Lease, 9.2.22
Financing Statement, 9.2.55, 9.2.82

Fire Legal Liability Insurance,
9.4.6, Appendix 4A

Fixture filing, 9.2.58
Foreclosure, 9.2.79
Franchise Agreements, 9.2.37
Fraud
See Crime or Fraud
G
Garage Insurance, Appendix 4A

Good Faith
Agreements, enforceability of, 9.5.10

Government Accountability Board,
9.6.1,9.6.9,9.6.21, 9.6.25, 9.6.35

Government Financing, 9.2.126

Guarantees

Bank loan

—generally, 9.2.49

—payment/performance v. collection,
9.2.52
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—specific v. continuing transaction,
9.2.50

—unlimited v. limited, 9.2.51

Generally, 9.2.10

H
Health Insurance, 9.4.19

Hybrid Investment Instruments,
9.2.144

I

Incorporation, Articles of
See Organizational Documents

Indemnification Clause, 9.5.9

Indemnity Agreement,
Environmental, 9.2.40, 9.2.59

Independent Contractors,
Insurance for, 9.4.12, Appendix
4A

Information, Confidentiality of
See Confidentiality, Attorney

Initial Public Offering

Registration requirements, 9.2.169

Venture capital/private equity
investors and

—conversion rights, 9.2.167

—demand registration rights, 9.2.170

—fixed redemption provisions,
9.2.165

—piggyback rights, 9.2.171

—preferred stock, conversion into
common stock of, 9.2.167

Inland Marine Insurance Coverage,
9.4.17, Appendix 4A

Index-8

Insurance, 9.4.1-2, ch. 4

Automobile, 9.4.14, Appendix 4A

Business income coverage, 9.4.15

Certificate of insurance, 9.4.12

Checklist: exposure and coverage
considerations, Appendix 4A

Collateral personal insurance issues,
9.4.18

Crime, 9.4.16, Appendix 4A

Garage, Appendix 4A

Generally, 9.4.1-.2, 9.4.20

Health, life, disability, and related
issues, 9.4.19

Independent contractors, 9.4.12

Inland marine, 9.4.17, Appendix 4A

Insurance professional, consultation
with, 9.4.2

Lender’s requirements for, 9.2.39

Liability coverage

—contractual liability, 9.4.7

—directors’ and officers’, 9.4.9

—general liability, 9.4.6, Appendix
4A

—generally, 9.4.4

—independent contractors, inclusion
of coverage for, 9.4.12, Appendix
4A

—professional, 9.4.8

—self-insured retention limit, 9.4.10

—umbrella, 9.4.10, Appendix 4A

Property, 9.4.15, Appendix 4A

Worker’s compensation, Appendix 4A

—generally, 9.4.13

—independent contractors, inclusion
of coverage for, 9.4.12

Intellectual Property Rights

Grant of security interest in, 9.2.62

Lender’s requirements for, 9.2.42

Protection of, 9.2.42

Venture capital/private equity
investment agreement,
representations and warranties in,
9.2.184

Intent, Letter of, 9.2.45
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Intrinsic Value (Business
Valuation), 9.3.5,9.3.9

Inventory Financing, 9.2.26

Inventory to Net Working Capital,
9.2.74

Investment Agreement
Venture capital and private equity,
9.2.184

Investment Decision, Factors in
See Lending or Investment
Decision, Factors in

Investment Value (Business
Valuation), 9.3.5,9.3.9

Issue Advocacy
Corporate expenditures concerning,
9.6.22

L
Landlord’s Waivers, 9.2.65

Late Payment Fees, 9.5.9

Lawyer-Client Privilege
See Attorney-Client Privilege

Lawyers
See Attorneys

Leases

Equipment, 9.2.22

Personal property

—review prior to obtaining bank
financing, 9.2.35

Real property. See Real Estate
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Legal Opinions to Third Parties,
ch.5

Addressees of opinion, carefully
defining, 9.5.5

Bank loan, opinion of borrower’s or
guarantor’s counsel required for,
9.2.81

Client, knowledge of, 9.5.16

Enforceability of agreement terms,
opinion on

—disclaimers, 9.5.9, 9.5.14

—generally, 9.5.8

—generic qualification and generic
assurance, 9.5.9

—¢good faith, 9.5.10

—materiality, 9.5.10

—unenforceable clauses, 9.5.9

Factual matters, no opinion as to, 9.5.6

Generally, 9.5.1

Law firm procedures for, 9.5.17

Laws of other states, opinions about,
9.5.15

Liability

—clients, opinions to, 9.5.3

—mnonclients, opinions to, 9.5.4

Problem transactions, correct opinions
about, 9.5.16

Purpose of opinion

—legitimate, 9.5.20

—mnot to create liability, 9.5.19

Standard forms and principles

—American Bar Association, 9.5.12

—Dbenefits, 9.5.13

—customary practice substituted for
express assumptions and
disclaimers, 9.5.14

—sources, 9.5.12

State Bar of Wisconsin, 9.5.12

TriBar Reports, 9.5.12, 9.5.14

Title, opinion regarding, 9.5.6

Lending or Investment Decision,
Factors in

Advanced planning

—advisory team, assembling, 9.2.18

—business plan, preparing, 9.2.17
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—Ileader, choosing, 9.2.19

Aggressive fund seekers, 9.2.15

Capacity of debtor to repay

—advisor succession, 9.2.12, 9.2.80

—capitol, debtor’s, 9.2.9

—collateral, 9.2.10, 9.2.15

—compliance with laws/regulations,
9.2.13

——conditions, lender’s consideration
of,9.2.11

—continuity of management, 9.2.12

—generally, 9.2.8

—guarantees, 9.2.10

—Ilong-term ability to repay, 9.2.15

—purpose for which funds sought,
9.2.14

Character of debtor, 9.2.6

Generally, 9.2.5

Payment history of debtor, 9.2.15

Letter of Intent, 9.2.45
Letters of Credit, 9.2.28
Leverage Covenants, 9.2.75
Leveraged Buyout, 9.2.154

Liability Insurance
See Insurance

License agreements, 9.2.37

Liens

Grant of

—mortgage, 9.2.57

—security agreement, 9.2.54

Lien search in preparation for loan
application, 9.2.41

Mortgage

—counsel’s opinion of validity of lien
in, 9.2.81

—agranted in, 9.2.57

Life Insurance, 9.4.19

Index-10

Limited Guaranty, 9.2.51

Limited Liability Company (LLC),
9.2.119,9.4.18

Liquidation
Preferred shares/dividends, payment
of, 9.2.159-.160, 9.3.20

Liquidation Value, 9.3.5,9.3.9
Forced liquidation, 9.3.9
Orderly liquidation, 9.3.9, 9.3.16

Liquidity Covenants, 9.2.74
Liquidity Ratios, 9.2.74

Loan Agreement, 9.2.46

Default, events of, 9.2.78

Remedies in, 9.2.79

Reporting requirements, 9.2.77
Representations and warranties, 9.2.67

Lobbying

Citizen participation, exception for,
9.6.7

Exceptions to lobbying law, 9.6.7

Form Eth-5, registration, 9.6.9

Lobbyist

—exceptions, 9.6.7

—financial contributions, limits on,
9.6.15-.16

—licensure, 9.6.9

—reporting requirements. See
Reporting and recordkeeping this
heading

—statutory definition of, 9.6.5

Principal

—financial contributions, limits on,
9.6.15-.16

—legislative proposal by, 9.6.12

—registration by, 9.6.9

—reporting requirements. See
Reporting and recordkeeping this
heading

—statutory definition of, 9.6.6
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Registration and licensure, 9.6.9

Reporting and recordkeeping

—financial reporting, 9.6.14—.16

—generally, 9.6.11

—legislative proposal by principal,
9.6.12

—reporting periods, 9.6.5, 9.6.11

—subject matter reporting, 9.6.12

—time reporting, 9.6.13

Statutory definitions

—administrative action, 9.6.4

—Ilegislative action, 9.6.4

—Ilobbying, 9.6.4

—Ilobbyist, 9.6.5

—principal, 9.6.6

Loyalty, Duty of
See Conlflict of Interest: Duty of
Loyalty

M
Management Buyout, 9.2.154

Management of Business

Continuity of, 9.2.12, 9.2.80, 9.2.174

—employment agreements, 9.2.174

—founder’s stock, restrictions on,
9.2.173

—shareholders’ agreement, 9.2.187

—value of business, effect on, 9.3.13,
9.3.21

Control of

—business valuation premiums based
on, 9.3.21

—equity investors, board
representation of, 9.2.89,
9.2.157-.158

—specific ownership interests, effect
on value of, 9.3.20

Venture capital/private equity
investment agreement,
representations and warranties in,
9.2.184
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Market Studies, 9.2.36

Market Value (Business Valuation),
9.3.8

Discount for lack of marketability,
9.3.21

Market valuation method, 9.3.17

Market value of invested capital,
9.3.20

Publicly traded guideline companies,
9.3.17

Material Contracts, 9.2.34-.35,
9.2.37

Materiality Principle, 9.5.10

Mortgage, 9.2.57

Landlord’s and mortgagee’s waivers,
9.2.65

Opinion of borrower’s or guarantor’s
counsel on, 9.2.81

Remedies, 9.2.79

N

National Securities Markets
Improvement Act of 1996
(NSMIA), 9.2.86

Noncompetition Agreements
See Employment Agreements

Nondisclosure Agreements, 9.2.174

Notice of Default, 9.2.78

(0]

Obtaining Financing
See Financing, Obtaining

Offering Circular
Regulation A, 9.2.100

Index-11



INDEX

Officers
Liability insurance for, 9.4.9

Operating Lease, 9.2.22

Operations Liability Insurance,
9.4.6, Appendix 4A

Organizational Documents

Articles of incorporation, preferred
stock terms in, 9.2.188

Borrower’s or guarantor’s counsel,
opinion of, 9.2.81

Representations and warranties
relating to, 9.2.67,9.2.184

Review prior to obtaining financing,
9.2.31

Owner’s Equity, 9.3.9, 9.3.20

P
Partnership, 9.2.119, 9.4.18

Partnership Agreement

Review prior to obtaining financing,
9.2.31

Value of business, effect on, 9.3.21

Permits, Business Operation and
Construction, 9.2.38

Personal Injury Liability Insurance,
9.4.6, Appendix 4A

Personal Insurance, 9.4.18

Personal Property

As collateral

—financing statement to perfect
lender’s interest against third
parties, 9.2.55

—Ilease review prior to obtaining bank
financing, 9.2.35

Index-12

—remedies, 9.2.79

—security agreement to secure
interest in, 9.2.54, 9.2.81

Property insurance for, 9.4.15,
Appendix 4A

Political Action Committees
See Campaign Finance and Election
Law

Portfolio Company, 9.2.118
See also Venture Capital and
Private Equity (VCPE)

Pre-money Valuation
Definition, 9.2.147
EBITDA valuation, 9.2.148
Using, 9.2.149

Preferred Stock. See Stock

Premises Liability Insurance, 9.4.6,
Appendix 4A

Premises Medical Payments
Insurance, 9.4.6, Appendix 4A

Prepayment and Prepayment
Penalties, 9.2.47,9.2.163, 9.5.9

Private Equity
See Venture Capital and Private
Equity (VCPE)

Private Securities Offerings
See Securities Offerings, Raising

Capital Through

Products Liability Insurance, 9.4.6,
Appendix 4A

Professional Liability Insurance,
9.4.8

Profitability Covenants, 9.2.76
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Projections, Business, 9.2.32
Promissory Note, 9.2.47

Property Insurance, 9.4.15,9.4.17,
Appendix 4A

Prospectus, 9.2.91, 9.2.100
Proxy Rules, 9.2.94

Public Securities Offerings
See Securities Offerings, Raising
Capital Through

Put Options

Specific ownership interests, effect on
value of, 9.3.20

Venture capital/private equity
investors, rights of, 9.2.162,
9.2.164,9.2.166

Q

Quick Ratio, 9.2.74

R
Real Estate
As collateral. See Mortgage
Documents

—environmental indemnity
agreement, 9.2.59

—fixture filing, 9.2.58

—mortgage, 9.2.57

Fire legal liability insurance, 9.4.6

Leases

—assignment to lender of interest in,
9.2.57

—fire legal liability insurance, 9.4.6

—Ilandlord’s waiver of rights in goods
constituting collateral, 9.2.65

—review prior to obtaining bank
financing, 9.2.35
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Loans, 9.2.27
Property insurance for, 9.4.15,
Appendix 4A

Referendums
Corporate expenditures concerning,
9.6.21

Registration Rights
See Venture Capital and Private
Equity Deal, Structure of

Regulation D
See Securities Offerings, Raising
Capital Through

Remedies

Agreements, enforceability of, 9.5.9
Bank loan

—collection guaranty, 9.2.52
—default, 9.2.46, 9.2.78

—real estate mortgage, 9.2.57
—security agreement, 9.2.54, 9.2.81

Reporting Requirements

Bank loans, 9.2.77

Exchange Act reporting obligations,
9.2.93

Section 16 reporting obligations,
9.2.95

Tender offer reporting, 9.2.96

Representations

In bank loan documents, 9.2.57,
9.2.67

In venture capital/private equity
investment agreement, 9.2.184

Return on Assets, 9.2.76

Return on Equity, 9.2.76

Reveal, Duty Not To, 9.7.28
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S

Safeguard Information, Duty to,
9.7.29

Sale of Business, Valuation for
See Business Valuation

Sarbanes-Oxley Act of 2002, 9.2.86,
9.2.88,9.2.93

Securities Account Agreements,
9.2.60

Securities Act of 1933, 9.2.86

Registration under, 9.2.91

Section 3(a)(11)/Rule 147 (safe
harbor)—intrastate offering
exemption, 9.2.109

Section 3(b) exemption from
registration for small securities
offerings

—generally, 9.2.99

—Regulation A, 9.2.99-.100

—Regulation D, Rules 504 and 505,
9.2.99,9.2.104-105

Section 4(2)—private offering
exemption, 9.2.101

—Regulation D, Rule 506, 9.2.106

—Rule 144, 9.2.101

Section 4(6)—exemption from
registration for sales under $5
million to accredited investors,
9.2.108

Securities and Exchange
Commission (SEC), 9.2.86

Form D, filing of notice of offering
on, 9.2.103, 9.2.108

Private placement, regulation on
soliciting investors for, 9.2.128

Proxy disclosures, filing of, 9.2.94

Registration statement, filing of,
9.291

—Form S-1, 9.2.91

—Form SB-1 (small business), 9.2.92

Index-14

—Form SB-2 (small business), 9.2.92,
9.2.107

Section 3(a)(11)/Rule 147 (safe
harbor)—intrastate offering
exemption, 9.2.109

Stop order issued by, 9.2.91

Securities Entitlement Security
Agreements, 9.2.60

Securities Exchange Act of 1934,
9.2.86,9.2.88

Proxy rules, 9.2.94

Reporting requirements (Forms 10-K,
10-Q, and 8-K), 9.2.93

Section 13 reporting requirements

—beneficial owner reports, 9.2.97

—tender offer reports, 9.2.96

Section 16 reporting requirements,
9.2.95

Securities Offerings, Raising
Capital Through

Business plan, development of, 9.2.89

Investors, rights of, 9.2.89

Per-share price, 9.2.145

Preferred stock, 9.2.144

Private offerings, 9.2.126

—co-sale, tag-along, and bring-along
rights, 9.2.172

—private equity/venture capital
differentiated, 9.2.126

—private placement memorandum,
9.2.101

—public v. private securities
offerings, 9.2.88

—restricted, 9.2.101

—Section 4(2)—private offering
exemption, 9.2.101

—venture capital/private equity
investment, 9.2.169, 9.2.171

Public offering—registration

—beneficial owner reports, 9.2.97

—Exchange Act reporting

obligations, 9.2.93—-.97
—initial public offering, 9.2.169-.171
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—proxy rules, 9.2.94

—registration statement, 9.2.91

—Section 16 reporting obligations,
9.2.95

—small business issuers, alternative
registration forms for, 9.2.92

—tender offer reporting, 9.2.96

Public v. private securities offerings,
9.2.86

Regulation D

—generally, 9.2.103

—Rule 502(b)—information
disclosure requirements, 9.2.107

—Rule 504, 9.2.99, 9.2.104

—Rule 505, 9.2.99, 9.2.105, 9.2.107

—Rule 506—safe harbor under
section 4(2) exemption, 9.2.101,
9.2.106-.107

Regulatory framework

—federal regulation, 9.2.86

—state regulation, 9.2.87

—Section 3(a)(11)/Rule 147 (safe
harbor)—intrastate offering
exemption, 9.2.109

—Section 3(b) exemption for small
business offerings

—generally, 9.2.99

Regulation A—3$5 million and under,
9.2.100

Section 4(2)—private offering
exemption, 9.2.101, 9.2.106

Section 4(6) exemption from
registration for sales under $5
million to accredited investors,
9.2.108

Small businesses

—registration statement, 9.2.92

State law exemptions (Wisconsin)

—generally, 9.2.111

—sales to accredited and institutional
investors, 9.2.114

—up to 25 holders of securities by
issuer within state, 9.2.112

—up to 25 offers within 12 months in
state, 9.2.113
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Security Agreement, 9.2.54
Borrower’s or guarantor’s counsel,
opinion of, 9.2.81

Shareholders’ Agreement, 9.2.187
Shares. See Stock

Small Businesses Securities
Offerings
Registration statement, 9.2.91, 9.2.107

Small Securities Offerings

Information disclosure requirements,
9.2.92,9.2.107

Section 3(b) exemption for

—generally, 9.2.99

—Regulation A, 9.2.99-.100

—Regulation D, Rules 504 and 505,
9.2.99,9.2.104-105

State Bar of Wisconsin Standard
Forms of Legal Opinion, 9.5.12

Stock

Common stock

—derivative instrument held by
venture capital/private equity
investor, 9.2.179

——preferred stock converted to,
9.2.167,9.2.178, 9.2.180, 9.2.182

—purchase rights, venture
capital/private equity investor
(warrants), 9.2.177-.80, 9.3.20-.21

—registration rights and,
9.2.169-.171,9.2.189

Founder’s stock, 9.2.173

Preferred, 9.2.144,9.2.159, 9.2.180
See also Call options; Put options

—antidilution agreements, 9.2.176-
.178,9.2.180

—articles of incorporation, preferred
stock terms in, 9.2.188

—combination, 9.2.166

—conversion rights, 9.2.167, 9.2.176,
9.2.178,9.2.180
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—fixed or mandatory redemption
provisions, 9.2.165—.166

—Tliquidation, 9.2.159-160

—redemption, 9.2.162-.166

—registration rights and,
9.2.169-.171,9.2.189

—specific ownership interests, effect
on value of, 9.3.20

Shareholders’ agreement, 9.2.187

Subordination Agreements, 9.2.64

Tax Issues
Capital gains tax, effect on business
value of, 9.3.21

Term Loans
Equipment financing, 9.2.22

Term Sheet
Venture capital and private equity,
9.2.183

Third Parties

Collateral provided by, 9.2.10

Financing statement to perfect
lender’s interest against, 9.2.55

Legal opinions to. See Legal
Opinions to Third Parties

Liability insurance coverage for
claims by, 9.4.6

Venture capital/private equity investor
sale of interest to, 9.2.186

Title

Legal opinion regarding, 9.5.6
Real estate loan, 9.2.27
TriBar Reports, 9.5.12, 9.5.14

True Lease, 9.2.22

Index-16

U
Umbrella Liability Insurance, 9.4.10

Underwriting

For bank financing. See Bank
Financing, due
diligence/underwriting

United States Copyright Office,
9.2.62

United States Patent and
Trademark Office, 9.2.62

A%

Venture Capital and Private Equity
(VCPE)

Angel investors, 9.2.126-.127

Definition, foundations of

—generally, 9.2.124

—profile of VCPE investor,
9.2.130-.132

—what venture capital/private equity
is not, 9.2.125-.128

—working definition, 9.2.129

Documentation

—ancillary documents, 9.2.185-.191

—generally, 9.2.182

—investment agreement, 9.2.1824

—management and employee
agreements, 9.2.191

—rpreferred stock terms in articles of
incorporation, 9.2.188

—registration rights agreement,
9.2.189

—shareholder’s agreement, 9.2.187

—term sheet, 9.2.183

—warrants, 9.2.190

—warrants, preferred stock rights in,
9.2.190

Entrepreneurs’ considerations and
objectives, 9.2.133
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Exit strategy, 9.2.150, 9.2.152—.154,
9.2.180,9.2.186

Generally, 9.2.116

Guaranteed minimum return,
9.2.152-.153,9.2.180

Liquidation of investment, 9.2.154

Private placements, 9.2.126, 9.2.128

Securities law considerations, 9.2.192

Setting the stage

—choice of entity, 9.2.119

—choice of law, 9.2.120

—generally, 9.2.118

—stage of development of portfolio
company, 9.2.121

—Wisconsin company counsel, role
of, 9.2.122

Structure of deal. See Venture Capital
and Private Equity Deal, Structure
of

Venture Capital and Private Equity
Deal, Structure of

Amount of financing, 9.2.137

Divergent interests, aligning, 9.2.150

Form of investment

—combining debt and equity, 9.2.143

—generally, 9.2.139

—hybrid investments, 9.2.144

—pure debt, 9.2.140

—pure equity, 9.2.141-.142

Generally, 9.2.135

Means to end, structure as, 9.2.180

Per-share price, 9.2.145

Pre-money valuation

—definition, 9.2.147

—EBITDA valuation, 9.2.148

—using, 9.2.149

Registration rights

—agreement, 9.2.189

—demand, 9.2.170

—generally, 9.2.169

—piggyback rights, 9.2.171

Significant terms

—antidilution, 9.2.175-.178

—board representation, 9.2.157

—bring-along rights, 9.2.172
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—co-sale rights, 9.2.172

—conversion rights, 9.2.167

—derivative instruments, 9.2.179

—dividend rights, 9.2.159

—exit strategy, 9.2.153—.154

—founder’s stock, 9.2.173

—generally, 9.2.152

—guaranteed minimum return,
9.2.153

—information, access to, 9.2.158

—liquidation rights, 9.2.160

—management considerations,
9.2.174

—redemption rights, 9.2.161-.166,
959

—registration rights, 9.2.168—.171,
9.2.186

—tag-along/come-along rights,
9.2.172,9.3.20

—voting rights, 9.2.156

Voting Rights

Business valuation, effect on

—control premium, 9.3.21

—specific ownership interests, 9.3.13,
9.3.20

—swing position, 9.3.21

Of venture capital/private equity
investor, 9.2.156

W

Warranties

In bank loan documents, 9.2.57,
9.2.67

In venture capital/private equity
investment agreement, 9.2.190

Warrants for Purchase of Stock

Value of business, effect on,
9.3.20-.21
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In venture capital/private equity
investment agreement, 9.2.180,
9.2.186,9.2.189—.190

—antidilution rights, 9.2.176—.178

—derivative instruments, 9.2.179

Whistleblowing, Attorney, 9.7.31
Wisconsin Department of Financial
Institutions

See Department of Financial
Institutions
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Wisconsin Ethics Board, 9.6.9,
9.6.12-.13,9.6.17, 9.6.35

Worker’s Compensation Insurance,
Appendix 4A

Generally, 9.4.13

Independent contractors, inclusion of
coverage for, 9.4.12

Work-Product Doctrine
Generally, 9.7.42
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