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C. No Physical Injury  [§ 5.86] 

VIII. Property Damage  [§ 5.87] 
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B. Loss of Profits  [§ 5.95] 
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5. No Professional Liability Coverage  [§ 5.126] 
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5. Exclusion 2.j.(4), Care, Custody, or Control  
[§ 5.163] 

6. Exclusion 2.j.(5), Real Property Worked On  
[§ 5.164] 

7. Exclusion 2.j.(6), Work Incorrectly Performed  
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F. Burden of Proof  [§ 5.198] 
G. Damages Recoverable  [§ 5.199] 
H. Fortuity, Known Loss, and Loss in Progress  [§ 5.200] 
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E. Copyright  [§ 5.235] 
1. Introduction  [§ 5.236] 
2. Caused by Advertising Activities  [§ 5.237] 
3. Damages  [§ 5.238] 

F. Misappropriation  [§ 5.239] 
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FIRE AND PROPERTY INSURANCE 
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III. Forms of Property Coverage  [§ 6.7] 
A. In General  [§ 6.8] 
B. Occurrences  [§ 6.9] 
C. All-Risk and Listed Perils  [§ 6.10] 
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A. Introduction  [§ 6.16] 
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F. Summary  [§ 6.21] 
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VII. Actual Cash Value  [§ 6.45] 
A. In General  [§ 6.46] 
B. “Broad Evidence” Rule  [§ 6.47] 
C. Cattle and Crops  [§ 6.48] 
D. Insured Not Out of Pocket:  New York and Wisconsin 

Rules  [§ 6.49] 
E. Diminished Market Value  [§ 6.50] 
F. Aftermarket or Salvaged Parts  [§ 6.51] 

VIII. Valued Policy Law  [§ 6.52] 
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C. What Constitutes a Dwelling  [§ 6.55] 
D. Estate Not a “Person”  [§ 6.56] 
E. Constructive Total Loss  [§ 6.57] 
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IX. Insurable Interest  [§ 6.59] 
A. Statutory Definition  [§ 6.60] 
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G. Limitation on Rights of Mortgagee  [§ 6.80] 
1. Allocation  [§ 6.81] 
2. Insured’s Right to Rebuild  [§ 6.82] 
3. Increase in Hazard—Notice  [§ 6.83] 

H. Mortgagee Not Listed on Policy  [§ 6.84] 

XIV. Arson  [§ 6.85] 
A. Proof Required  [§ 6.86] 
B. Burden of Proof  [§ 6.87] 
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1. Policy Provision  [§ 6.89] 
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1. Investigation  [§ 6.94] 
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5. Summary  [§ 6.98] 
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INSURANCE COMPANIES’ DUTY TO DEFEND 
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C. Standard Not Clear  [§ 7.14] 
1. Introduction  [§ 7.15] 
2. Denial Before Suit  [§ 7.16] 
3. Insured Involved  [§ 7.17] 

D. Suggested Guidelines  [§ 7.18] 
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VI. Claims of Insured for Failure to Defend  [§ 7.53] 
A. Introduction  [§ 7.54] 
B. Breach of Contract and Bad Faith  [§ 7.55] 

1. Newhouse:  Breach of Contract  [§ 7.56] 
2. DeChant:  Bad Faith  [§ 7.57] 
3. Damages No More Than Policy Limits  [§ 7.58] 
4. No Breach of Contract  [§ 7.59] 
5. Conclusions  [§ 7.60] 

C. Estoppel and Waiver  [§ 7.61] 
1. Estoppel  [§ 7.62] 
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a. In General  [§ 7.65] 
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Uncovered Claims  [§ 7.81] 
A. Introduction  [§ 7.82] 
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X. Reservation of Rights  [§ 7.85] 
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D. Control of Defense  [§ 7.89] 
E. Reimbursement of Defense Fees  [§ 7.90] 

XI. Selection of Counsel  [§ 7.91] 
A. Other Jurisdictions  [§ 7.92] 
B. Wisconsin  [§ 7.93] 

XII. Payment or Tender of Policy Limits  [§ 7.94] 
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4. Advise Insured of Offers of Settlement  [§ 8.17] 
5. Effect if Obligation Not Met  [§ 8.18] 

C. Negligence Not the Standard  [§ 8.19] 
D. Burden of Proof  [§ 8.20] 
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C. Objective and Subjective Tests  [§ 9.5] 
D. Investigation  [§ 9.6] 
E. Directed Verdict  [§ 9.7] 
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F. First-Party and Third-Party Bad-Faith Claims  [§ 9.8] 
G. Allowed When Contract Claim Barred  [§ 9.9] 
H. Title Insurance  [§ 9.10] 
I. Worker’s Compensation  [§ 9.11] 

III. First-Party Contract—Not a Fiduciary Duty  [§ 9.12] 
A. Use of the Term Fiduciary  [§ 9.13] 
B. Other Jurisdictions  [§ 9.14] 
C. Wisconsin—Origin of the Term  [§ 9.15] 
D. Summary  [§ 9.16] 

IV. Application of the Standard  [§ 9.17] 
A. Issue of Law Fairly Debatable at Time of Denial  

[§ 9.18] 
B. Lowballing  [§ 9.19] 
C. Neutral Investigation  [§ 9.20] 
D. Expert Shopping  [§ 9.21] 
E. Change of Position by Insurer  [§ 9.22] 
F. Destruction of Evidence  [§ 9.23] 
G. Conduct of Insured  [§ 9.24] 
H. Negotiations for Policy  [§ 9.25] 
I. UM and UIM Coverage  [§ 9.26] 
J. Failure to Reform Insurance Policy  [§ 9.27] 

V. Who May Bring a Claim  [§ 9.28] 
A. In General  [§ 9.29] 
B. Mortgagee  [§ 9.30] 
C. Loss Payee  [§ 9.31] 
D. Life Insurance Beneficiary  [§ 9.32] 
E. HMO Participant  [§ 9.33] 
F. Third Parties  [§ 9.34] 
G. Third-Party Insurer  [§ 9.35] 
H. ERISA Beneficiaries  [§ 9.36] 

VI. Damages  [§ 9.37] 
A. In General  [§ 9.38] 
B. Emotional Distress  [§ 9.39] 
C. Damages Apart from Contract  [§ 9.40] 
D. Punitive Damages  [§ 9.41] 
E. Attorney Fees  [§ 9.42] 
F. Future Installments  [§ 9.43] 
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VII. Statute of Limitation  [§ 9.44] 

VIII. Bifurcation  [§ 9.45] 

IX. Expert Testimony  [§ 9.46] 

X. Insureds’ Duty of Good Faith  [§ 9.47] 

XI. Role of Attorneys in Bad-Faith Claims  [§ 9.48] 
A. Attorney as Witness  [§ 9.49] 
B. Advice of Counsel  [§ 9.50] 
C. Attorney for Insured  [§ 9.51] 
 

 
CHAPTER 10 
SUBROGATION 
by Sheila M. Sullivan 

I. Scope of Chapter  [§ 10.1] 

II. What Is Subrogation?  [§ 10.2] 
A. Definition  [§ 10.3] 
B. Purposes  [§ 10.4] 

1. To Avoid Unjust Enrichment  [§ 10.5] 
2. To Place Loss on Wrongdoer  [§ 10.6] 
3. To Prevent Double Recovery  [§ 10.7] 

C. Equitable Remedy  [§ 10.8] 
D. Cannot Be a Volunteer  [§ 10.9] 
E. Application of Subrogation  [§ 10.10] 

1. Defendant Need Not Be a Tortfeasor  [§ 10.11] 
2. No Superior Equity, No Subrogation  [§ 10.12] 
3. Nonbreaching Insurer Entitled to Subrogation from 

Breaching Insurer  [§ 10.13] 
4. UM and UIM Insurers  [§ 10.14] 
5. Liability Insurers  [§ 10.15] 
6. Municipality  [§ 10.16] 
7. Medical Malpractice  [§ 10.17] 
8. Claim of Mortgagee  [§ 10.18] 

F. Contribution, Indemnification, and Subrogation  
[§ 10.19] 
1. Definition of Terms  [§ 10.20] 
2. Statute-of-Limitation Issues  [§ 10.21] 
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3. Health Maintenance Organizations  [§ 10.22] 

III. Forms of Subrogation  [§ 10.23] 
A. In General  [§ 10.24] 

1. Introduction  [§ 10.25] 
2. Legal (Equitable) Subrogation  [§ 10.26] 
3. Conventional (Contractual) Subrogation  [§ 10.27] 
4. Statutory Subrogation  [§ 10.28] 

B. Legal Subrogation and Indemnity Contracts  [§ 10.29] 
1. Indemnity Versus Investment Contracts  [§ 10.30] 
2. Collateral-Source Rule  [§ 10.31] 
3. Health Insurance:  Investment Contract  [§ 10.32] 
4. What Constitutes an Indemnity Contract  [§ 10.33] 

IV. Limits on Subrogation  [§ 10.34] 
A. Rights of Party Making Payment (Subrogee)  [§ 10.35] 

1. Steps into Shoes of Subrogor  [§ 10.36] 
2. Pursues Claim in Own Name  [§ 10.37] 

B. Cannot Recover Multiple Damages  [§ 10.38] 
C. No Right Until Payment  [§ 10.39] 
D. Not Entitled to Separate Limits  [§ 10.40] 
E. Limited to Amount Paid  [§ 10.41] 
F. Adjusting Costs  [§ 10.42] 
G. Preverdict Interest  [§ 10.43] 
H. Default Judgments  [§ 10.44] 
I. Unnecessary Medical Treatment  [§ 10.45] 

V. Subrogation Priorities and Made-Whole Doctrine  
[§ 10.46] 
A. Garrity—Property Claims  [§ 10.47] 
B. Rimes—Bodily Injury Claims  [§ 10.48] 
C. Definition of Wholeness  [§ 10.49] 
D. Contributory Negligence  [§ 10.50] 

1. In General  [§ 10.51] 
2. Sorge v. National Car Rental System, Inc.  

[§ 10.52] 
3. Ives v. Coppertools  [§ 10.53] 

E. Property Damage  [§ 10.54] 
F. Does Not Include Attorney Fees  [§ 10.55] 
G. May Recover with Pierringer Release  [§ 10.56] 
H. Wrongful Death Claims  [§ 10.57] 
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I. Made-Whole Doctrine and Sufficient Funds to Pay 
Both Insured and Insurer  [§ 10.58] 

VI. Subrogation Not Allowed  [§ 10.59] 
A. Against Public Policy  [§ 10.60] 
B. Against an Insured  [§ 10.61] 

1. Risk of Insured’s Negligence Assumed  [§ 10.62] 
2. Tenants Not Co-Insureds  [§ 10.63] 
3. Contract May Allow Recovery  [§ 10.64] 

VII. Statute of Limitation  [§ 10.65] 
A. Introduction  [§ 10.66] 
B. Statute Tolled  [§ 10.67] 
C. Insurer Must Make a Claim  [§ 10.68] 
D. Claim Must Exist  [§ 10.69] 
E. Bruner Applied  [§ 10.70] 
F. Clarification  [§ 10.71] 
G. Summary  [§ 10.72] 

VIII. Settlements and Separate Releases  [§ 10.73] 
A. Protecting Subrogation Rights  [§ 10.74] 

1. Notice to Settling Parties  [§ 10.75] 
2. Claim Against Tortfeasor  [§ 10.76] 
3. Policy Provisions Protect Subrogation  [§ 10.77] 

B. Indemnification Agreements Limited  [§ 10.78] 
1. Validity Questioned  [§ 10.79] 
2. Subrogee on Check Not Sufficient  [§ 10.80] 
3. Rimes Hearing Required  [§ 10.81] 

C. Settling Subrogation Claims  [§ 10.82] 
1. In General  [§ 10.83] 
2. No Notice of Subrogation Claim  [§ 10.84] 
3. Notice of Subrogation Claim Given  [§ 10.85] 

D. Settlements and Attorney Fees  [§ 10.86] 
1. Fund Doctrine  [§ 10.87] 
2. Wis. Stat. § 803.03(2)(a)  [§ 10.88] 
3. Agreements Between Insured and Insurer  

[§ 10.89] 
E. Subrogation Meets Collateral Source  [§ 10.90] 

IX. Obligations of Parties Asserting Subrogation  [§ 10.91] 
A. Handling a Subrogation Claim  [§ 10.92] 

1. In General  [§ 10.93] 
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2. Pursuing Subrogation  [§ 10.94] 
3. Subrogation May Be Waived  [§ 10.95] 
4. Running of Statute of Limitation  [§ 10.96] 
5. Agreement  [§ 10.97] 

B. Obligation for Court Costs  [§ 10.98] 
C. Participate in the Litigation  [§ 10.99] 
D. Preservation of Evidence  [§ 10.100] 

1. In General  [§ 10.101] 
2. Duty to Preserve  [§ 10.102] 
3. American Family v. Golke  [§ 10.103] 
4. Notice, Spoliation, and Equitable Subrogation  

[§ 10.104] 
a. Equity  [§ 10.105] 
b. Discretion of the Court  [§ 10.106] 
c. Fire Investigation, Notice, and Spoliation  

[§ 10.107] 
d. Golke Revisited  [§ 10.108] 

X. Insured’s Obligations  [§ 10.109] 
A. Cannot Impair Rights After Loss  [§ 10.110] 
B. Notice to UIM Insurer  [§ 10.111] 

XI. Governmental Payments  [§ 10.112] 
A. Medicare  [§ 10.113] 

1. Right of Subrogation  [§ 10.114] 
2. Legislative History  [§ 10.115] 
3. Preemption  [§ 10.116] 
4. Medicare Pays First  [§ 10.117] 
5. Right to Bring an Action  [§ 10.118] 
6. Mandatory Reporting Requirements  [§ 10.119] 
7. Risk of Double Payment  [§ 10.120] 
8. Proper Party  [§ 10.121] 
9. Deduction for Cost of Collection  [§ 10.122] 
10. Must Be Payment for Beneficiary  [§ 10.123] 
11. Attorneys May Be Sued  [§ 10.124] 

B. Medicaid  [§ 10.125] 
1. Subrogation Established  [§ 10.126] 
2. Cannot Release Liable Party  [§ 10.127] 
3. Attorneys Must Notify  [§ 10.128] 
4. Agency Must Be Joined  [§ 10.129] 
5. Costs of Recovery  [§ 10.130] 
6. Common Law Not Applicable  [§ 10.131] 
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C. Other Governmental Claims  [§ 10.132] 
1. Self-Funded Plan Subject to Common Law  

[§ 10.133] 
2. “Made Whole” Not Required  [§ 10.134] 
3. Negligence Does Not Reduce Claim  [§ 10.135] 
4. Collateral-Source Rule  [§ 10.136] 

D. Employee Retirement Income Security Act (ERISA)  
[§ 10.137] 
1. In General  [§ 10.138] 
2. Preemption  [§ 10.139] 
3. Discretion of Plan Administrator  [§ 10.140] 
4. Reimbursement  [§ 10.141] 
5. Agent’s Knowledge  [§ 10.142] 
6. Knudson and “Equitable Relief”  [§ 10.143] 
7. Attorney Fees  [§ 10.144] 
8. Basic Issues  [§ 10.145] 

XII. Subrogation and UM and UIM Insurers  [§ 10.146] 
A. Policy Language of Subrogated Insurer  [§ 10.147] 

1. “A Responsible Third Party”  [§ 10.148] 
2. “Any Party Who May Be Liable”  [§ 10.149] 
3. “Caused or Is Liable For”  [§ 10.150] 
4. Clash of Policies  [§ 10.151] 

B. Waiver by UIM Insurer  [§ 10.152] 
C. Statute of Limitation  [§ 10.153] 

XIII. Motor Vehicle Medical Payments Coverage  [§ 10.154] 

 
CHAPTER 11 
RESPONSIBILITIES OF INSURANCE COMPANIES 
by Eileen I. Dorfman 

I. Scope of Chapter  [§ 11.1] 

II. Other-Insurance Clauses  [§ 11.2] 
A. Introduction  [§ 11.3] 
B. Excess vs. Pro Rata  [§ 11.4] 
C. Excess vs. Excess  [§ 11.5] 
D. Escape Clauses  [§ 11.6] 
E. Umbrella Coverage  [§ 11.7] 
F. Property Claims  [§ 11.8] 
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III. Obligations Between Insurers  [§ 11.9] 
A. Types of Policies  [§ 11.10] 

1. In General  [§ 11.11] 
2. Primary  [§ 11.12] 
3. Excess or Secondary Insurance  [§ 11.13] 

a. In General  [§ 11.14] 
b. Coincidence  [§ 11.15] 
c. Specific  [§ 11.16] 
d. True Excess  [§ 11.17] 

4. Umbrella  [§ 11.18] 
5. Reinsurance  [§ 11.19] 
6. Surplus Lines  [§ 11.20] 

B. Duty of Primary Insurer to Excess Insurer  [§ 11.21] 
C. Loy Release and Continued Liability of Excess Insurer  

[§ 11.22] 
1. Introduction  [§ 11.23] 
2. Loy Release  [§ 11.24] 
3. Effect of Loy on Insurers  [§ 11.25] 

a. Subrogation  [§ 11.26] 
b. No Duty to Insured  [§ 11.27] 

D. Duty of Excess Insurer  [§ 11.28] 
1. Claim Within Primary Limits  [§ 11.29] 
2. Claim in Excess of Policy and Primary Carrier Has 

Defense Obligation  [§ 11.30] 
E. Allocation of Defense Costs  [§ 11.31] 

1. In General  [§ 11.32] 
2. Primary Insurer Pays  [§ 11.33] 
3. Proration Between Primary and Excess Insurers  

[§ 11.34] 
4. No Duty Until Primary Insurer Has Paid  [§ 11.35] 
5. Proration Between Primary Insurers  [§ 11.36] 
6. Wisconsin  [§ 11.37] 

F. Allocation of Damages Among Primary and Excess 
Insurers  [§ 11.38] 

G. Excess Insurers and “Drop Down” Coverage  [§ 11.39] 
H. Allocation of Indemnification Payments for Multiple 

Policies  [§ 11.40] 
1. “All Sums” and “Pro Rata”  [§ 11.41] 
2. Wisconsin  [§ 11.42] 
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IV. Cancellation and Nonrenewal  [§ 11.43] 
A. Statutory Requirements  [§ 11.44] 

1. In General  [§ 11.45] 
2. Midterm Cancellation  [§ 11.46] 
3. Rescission for Fraud  [§ 11.47] 
4. Renewal  [§ 11.48] 
5. Renewal with Less Favorable Terms  [§ 11.49] 
6. Termination of Agency Agreement  [§ 11.50] 
7. Statutory Minimum Amounts  [§ 11.51] 
8. Binders  [§ 11.52] 
9. Automatic Lapse Provisions  [§ 11.53] 
10. 60-Day Cancellation  [§ 11.54] 

B. Notice of Cancellation  [§ 11.55] 
1. In General  [§ 11.56] 
2. Form of Notice  [§ 11.57] 
3. Proof of Mailing  [§ 11.58] 
4. Remedy for Violation of Wis. Stat. § 631.36(4)(a)  

[§ 11.59] 
C. Cancellation by Insured  [§ 11.60] 
D. Surplus Lines  [§ 11.61] 
E. Premium Payment  [§ 11.62] 

1. If Accepted  [§ 11.63] 
2. NSF Check  [§ 11.64] 

V. Acts of Agents  [§ 11.65] 
A. Notice to Agent  [§ 11.66] 
B. Agent or Broker  [§ 11.67] 
C. Authority of Agent  [§ 11.68] 

1. Mistake  [§ 11.69] 
2. Cannot Modify Terms  [§ 11.70] 
3. Notice of Cancellation  [§ 11.71] 

D. Apparent Authority  [§ 11.72] 
1. Definition  [§ 11.73] 
2. Elements  [§ 11.74] 
3. Reasonable Reliance  [§ 11.75] 
4. Issue of Law  [§ 11.76] 
5. Need Not Know Name of Company  [§ 11.77] 

VI. Waiver and Estoppel  [§ 11.78] 
A. Requirements  [§ 11.79] 

1. In General  [§ 11.80] 
2. Waiver  [§ 11.81] 
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3. Estoppel  [§ 11.82] 
B. Cannot Create or Expand Coverage  [§ 11.83] 
C. Coverage Clause Versus Forfeiture Clause  [§ 11.84] 
D. Waiver of Statutory Limits for Municipalities  

[§ 11.85] 
E. Statute of Limitation  [§ 11.86] 

1. Test  [§ 11.87] 
2. Time of Conduct  [§ 11.88] 
3. Proof Required  [§ 11.89] 
4. No Duty to Inform Insured of Statute  [§ 11.90] 

F. Pleadings  [§ 11.91] 
G. Policy Limits  [§ 11.92] 

1. Policy Not Delivered  [§ 11.93] 
2. Policy Not in Evidence  [§ 11.94] 

H. Reservation of Rights  [§ 11.95] 
1. Defense Without Reservation  [§ 11.96] 
2. Cannot Waive Scope of Coverage  [§ 11.97] 
3. Issue Raised After Trial  [§ 11.98] 
4. Nonwaiver Agreement—Recovery from Insured  

[§ 11.99] 
5. No Duty to Defend Means No Estoppel  [§ 11.100] 
6. No Duty to Please Insured’s Customers  [§ 11.101] 

I. Medical Examination Estoppel  [§ 11.102] 
1. Wis. Stat. § 632.50  [§ 11.103] 
2. Statements Must Be Within Wis. Stat. § 632.50 

Requirements  [§ 11.104] 
a. In General  [§ 11.105] 
b. Opinions Within the Statute  [§ 11.106] 
c. Facts Outside the Statute  [§ 11.107] 

3. Limited Defense If Statute Applies  [§ 11.108] 
4. Underwriting Rules Required  [§ 11.109] 

VII. Direct Action  [§ 11.110] 
A. Statutes  [§ 11.111] 
B. Insured Need Not Be a Party  [§ 11.112] 
C. Status When Action Commenced  [§ 11.113] 
D. Jury Informed of Parties to Lawsuit  [§ 11.114] 
E. Relation Back of Pleadings  [§ 11.115] 
F. Insured’s Limits of Liability Not Affected  [§ 11.116] 
G. Effect of an Insurer’s Default  [§ 11.117] 
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VIII. Extension of Statute of Limitation by Payment  
[§ 11.118] 
A. Wis. Stat. § 893.12  [§ 11.119] 
B. Payment for Property Damage  [§ 11.120] 
C. Payment to Other Party  [§ 11.121] 
D. First-Party Payment  [§ 11.122] 
E. Check Not Cashed  [§ 11.123] 
F. Full Payment  [§ 11.124] 

IX. Payment of Interest  [§ 11.125] 
A. Liability Claims  [§ 11.126] 

1. In General  [§ 11.127] 
2. Interest on Total Award  [§ 11.128] 
3. Effect of Wis. Stat. § 807.01(4)  [§ 11.129] 
4. Nelson v. McLaughlin  [§ 11.130] 
5. Limits Not a Liquidated Sum  [§ 11.131] 

B. Statutory Interest  [§ 11.132] 
1. Wis. Stat. § 628.46  [§ 11.133] 
2. Proof of No Liability  [§ 11.134] 
3. Interest  [§ 11.135] 
4. UM/UIM Coverage  [§ 11.136] 
5. Limits May Be Liquidated  [§ 11.137] 

C. Insurance Coverage  [§ 11.138] 

X. Damages for Breach of Contract  [§ 11.139] 

XI. Liability for Inspections by Insurance Companies  
[§ 11.140] 

 
CHAPTER 12 
RESPONSIBILITIES OF INSUREDS 
by Storm B. Larson 

I. Scope of Chapter  [§ 12.1] 

II. Duty to Read Policy and Applications  [§ 12.2] 
A. In General  [§ 12.3] 
B. Must Examine Within Reasonable Time  [§ 12.4] 
C. Effect on Reformation  [§ 12.5] 
D. Type of Policy  [§ 12.6] 
E. Status of Insured  [§ 12.7] 
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F. Applications  [§ 12.8] 
1. Presumption That Insured Understood  [§ 12.9] 
2. Not Negligent  [§ 12.10] 

III. Duty to Provide Notice  [§ 12.11] 
A. Wis. Stat. § 631.81  [§ 12.12] 
B. Burden of Proof  [§ 12.13] 
C. Participant in an Accident  [§ 12.14] 
D. Notice of Suit  [§ 12.15] 
E. Prejudice  [§ 12.16] 
F. Denial of Coverage by Insurer  [§ 12.17] 
G. Notice to Agent  [§ 12.18] 

IV. Proof of Loss  [§ 12.19] 
A. Duty to Provide  [§ 12.20] 
B. Waiver by Denial of Claim  [§ 12.21] 

V. Cooperation  [§ 12.22] 
A. In General  [§ 12.23] 
B. Willful Falsification  [§ 12.24] 
C. Prejudice  [§ 12.25] 
D. Automobile Insurance  [§ 12.26] 

1. Wis. Stat. § 632.34  [§ 12.27] 
2. Claims for Contribution  [§ 12.28] 
3. No Actual Prejudice Required  [§ 12.29] 

E. Attendance at Trial  [§ 12.30] 
F. Fifth Amendment Privilege—Property Claims  

[§ 12.31] 
G. Attorney Fees  [§ 12.32] 
H. Discovery and Attorney-Client Privilege  [§ 12.33] 
I. Voluntary Payment  [§ 12.34] 

VI. Misrepresentation:  Applications  [§ 12.35] 
A. Statutory Limitations  [§ 12.36] 

1. In General  [§ 12.37] 
2. WHEDA v. Verex Assurance Co. and Statutory 

Amendments  [§ 12.38] 
3. 1996 Amendments  [§ 12.39] 
4. Letter from the Office of the Commissioner of 

Insurance  [§ 12.40] 
5. Application Attached to Policy  [§ 12.41] 

a. Wis. Stat. § 631.11(1)(a)  [§ 12.42] 



  TABLE OF CONTENTS  
 
 

TOC-40   © February 2020, State Bar of Wisconsin 
C:\Users\jjohnson\Desktop\Projects Being Working On\Insurance 2020\05.finals\10_TOC.INS20.fin.doc  9/11/07 

b. Smith v. Dodgeville Mutual Insurance Co.  
[§ 12.43] 

c. Analysis of Smith  [§ 12.44] 
B. Automobile Insurance  [§ 12.45] 

1. Introduction  [§ 12.46] 
2. Effect of Misrepresentation  [§ 12.47] 
3. Other Cases  [§ 12.48] 

C. Insurance Other Than Automobile  [§ 12.49] 
1. Materiality  [§ 12.50] 
2. Knowledge of Insured  [§ 12.51] 
3. Warranties  [§ 12.52] 
4. Need Not Prove Actual Intent  [§ 12.53] 
5. Information Later Obtained  [§ 12.54] 
6. No Requirement to Volunteer Information  

[§ 12.55] 
7. Effect of Limited Questions  [§ 12.56] 
8. Good Health When Policy Issued  [§ 12.57] 
9. Conditional Receipts  [§ 12.58] 

VII. Misrepresentation After the Loss  [§ 12.59] 
A. Policy Provision  [§ 12.60] 
B. Includes Misrepresentation After the Loss  [§ 12.61] 
C. Reliance Not Required  [§ 12.62] 
D. Materiality  [§ 12.63] 
E. Effect of Misrepresentations  [§ 12.64] 

1. Policy Not Voided  [§ 12.65] 
2. Avoiding the Effect of Tempelis  [§ 12.66] 
3. Innocent Insureds  [§ 12.67] 

F. Burden of Proof  [§ 12.68] 

VIII. Misrepresentation:  Overvaluation  [§ 12.69] 
A. Any Deception  [§ 12.70] 
B. No Actual Damage to Insurer  [§ 12.71] 
C. Willful  [§ 12.72] 
D. Presumption of Fraud  [§ 12.73] 
E. Insured’s Good Faith  [§ 12.74] 

IX. Duty to Protect Property from Further Damage  
[§ 12.75] 
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CHAPTER 13 
RESPONSIBILITIES OF INSURANCE AGENTS 
by Storm B. Larson 

I. Scope of Chapter  [§ 13.1] 

II. Insurance Agents and Brokers  [§ 13.2] 
A. Types of Insurance Intermediaries  [§ 13.3] 
B. Role of Agents  [§ 13.4] 
C. Determining Whether Intermediary Acted as Agent, 

Broker, or Dual Agent  [§ 13.5] 
1. Agent  [§ 13.6] 
2. Broker for Insured  [§ 13.7] 
3. Dual Agent  [§ 13.8] 
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