Index

References are to sections.

ADA
See Americans with Disabilities Act

ADEA
See Age Discrimination in
Employment Act

AIDS (Acquired Immune
Deficiency Syndrome)
Testing, 4.7

Ability Testing, 4.23—.26

Absenteeism
See also Leaves of Absence
Disability-related, 1.9

Accommodation

Disability, 1.9, 6.9

—substance abuse, 4.11
Reasonable, 1.9

Religion, 1.15, 5.12

Undue hardship defense, 1.9, 1.15

Advertising (Help-Wanted), 2.4-.8
Affirmative action, 2.5, 2.8
Equal opportunity, 2.5

Affirmative Action

Employment application form, 2.16,
2.19

Help-wanted advertising, 2.5, 2.8

Hiring inquiries, 1.38, 2.16
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Age
See also Age Discrimination in
Employment Act

Bona fide occupational qualification,
1.34

Help-wanted advertising, 2.5

Hiring inquiries, 1.7, 1.34,2.17

Age Discrimination in Employment
Act (ADEA)
Release (waiver) of claims, 9.9

Alcohol Use, 1.18
See also Drug and Alcohol
Testing; Lawful Products, Use of

Alcoholism
ADA coverage, 4.17
Disability discrimination, 4.17

Aliens
See Immigration Reform and
Control Act; Undocumented
Workers

Americans with Disabilities Act
(ADA)

Coverage

—alcoholics and drug users, 4.17

Drug and alcohol testing, 4.17

Hiring inquiries, 1.9, 2.30

Medical examination provisions, 4.6

Substantially limits, definition of, 1.9

Ancestry
See National Origin

Antinepotism, 1.30, 5.8
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Applications
See Employment Applications

Arbitration Agreements, 2.21, 5.14

Arrest and Conviction Records

Caregiver-background law, 1.8

Hiring inquiries, 1.8, 5.24

Military discharge, 1.12

Negligent hiring, 5.24

Selective Service, failure to register,
1.8

Assault, 8.10

At-Will Employment

Disclaimer, 7.9

Employment application form, 2.20

Limitations

—contractual, 7.3-.9

—public policy, 7.22

—statutory, 7.10—.21

Oral contracts, 2.31, 7.7. See also
Employment Contracts

Presumption, 2.31, 7.7

Authorization and Release
References, 2.24, App. B

Bankruptcy

Debtor protection, 3.2

Hiring inquiries, 1.29

Provisions against discrimination or
discharge, 7.19

Blacklisting, 1.45

Bona Fide Occupational
Qualifications (BFOQs),
1.32-37

Age, 1.34

National origin, 1.37

Index-2

Religion, 1.35
Sex, 1.36

Breach of Contract

See generally Employment
Contracts
Damages, 7.6

Children
See also Minors
Hiring inquiries, 1.16

Citizenship
Hiring inquiries, 1.13
IRCA requirements, 5.9

Civil Rights Act of 1964
See Title VII

Coemployee

Exclusivity of worker’s compensation
remedy, 5.25

Negligent hiring, 5.25

Collective Bargaining Agreements
See also Union Membership/
Activity

Drug and alcohol testing, 4.18

Just cause for termination of
employment, 7.5

Color
See also Race

Hiring inquiries, 1.14

Compensation
See Wages

Confidentiality
References, 3.6
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Confirmation Letter
Upon hiring, 5.17

Consent and Release
References, 2.24, App. B

Constructive Discharge, 6.4
Constructive Resignation, 6.4

Contracts
See Employment Contracts

Conviction Records

See Arrest and Conviction
Records

Credit Record
Hiring inquiries, 1.29, 3.2

Credit Reports, 3.2, App. D

Creed
See Religion

Damages
Breach of contract, 7.6

Day Hires
Document requirements, 5.16

Defamation
References, 3.4, 10.3

Department of Defense
Drug-free work force, 4.16

Department of Transportation
(Federal)
Drug and alcohol tests, 4.15

© August 2019, State Bar of Wisconsin

Disability
See also Americans with
Disabilities Act; Disability
Discrimination Under WFEA;
Rehabilitation Act of 1973
Absences due to, 1.9
Accommodation. See
Accommodation
Help-wanted advertising, 2.5
Hiring inquiries, 1.9, 2.17, 2.30
Veterans, 2.8

Disability Discrimination Under
WFEA

AIDS, 4.7

Accommodation. See
Accommodation

Alcoholism, 4.11

Drug addiction, 4.11

Hiring inquiries, 1.9, 2.17

Medical examination, 4.9

Discharge
See Constructive Discharge;
Termination of Employment

Disclaimer
At-will employment, 2.20, 7.9
Employee handbooks, 2.20, 7.9

Disclosure
See Nondisclosure Agreements;
Trade Secrets Agreements

Discretionary Payments at
Termination, 9.5-.9

Discrimination
See also Bona Fide Occupational
Qualifications; Disparate Impact;
Wisconsin Fair Employment Act
Hiring, Ch. 1
Leave, granting of, 6.10
Medical examination, 4.6, 4.9
Termination of employment, 7.11, 8.5
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Wages, 5.18
Whistleblower protection, 7.12—.15

Disparate Impact, 1.4

See generally Discrimination
Arrest and conviction record, 1.8
Compensation history, 1.31
Credit report, 3.2
Hiring inquiries, 1.8, 1.25-.31
Nepotism policy, 5.8
Recruiting, 2.3, 2.9
Shaving policy, 5.12
Testing, 4.2, 4.25

Disparate Treatment, 1.4
See generally Discrimination

Domestic Partnership, 1.11
Dress Policies, 1.15, 5.12

Drug and Alcohol Testing, 4.10—.18
See also Drug Use; Drug-Free
Workplace Act

Department of Defense rules, 4.16

Department of Transportation rules,
4.15

Discrimination, 4.17

Notice of on employment application
form, 2.25

Privacy issues, 4.11

Subject of bargaining, 4.18

Drug Use
See also Drug and Alcohol
Testing

ADA coverage, 4.17

Drug-free workplace policy, 4.14

Drug-Free Workplace Act, 4.14

Due Process
Termination of employment, 8.6

Index-4

Duty to Warn
Negligent referral, 10.5

EEOC
See Equal Employment
Opportunity Commission

Education
Hiring inquiries, 1.27

Employee Handbooks, 7.9

Employee Polygraph Protection
Act of 1988, 4.21

Employment Application, 2.10—.26

Falsification, 2.22

Inquiries to be avoided, 2.13, 2.15,
App. A

Notice of testing, 2.25

Retention, 2.26

Statements, 2.18—.25

Employment Contracts
See also Collective Bargaining
Agreements
Altering at-will status, 7.3—-.9
Breach, 7.6
Employee handbooks as, 7.9
Employer policies as, 7.7, 7.9
Implied
—disclaimer, 7.7
—gratuitous severance payments, 9.6
—progressive discipline, 7.7
Nondisclosure agreements, 5.13
Oral, 2.31, 7.7
Provisions, standard, 7.6
Restrictive covenants, 5.13
Trade secret agreements, 5.13

Employment-at-Will Doctrine
See At-Will Employment
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Employment Interviews, 2.27-.33

Employment Policies

See also Employee Handbooks
As contracts, 7.7-.9
Unwritten, 7.7

Employment Status
City of Madison ordinance, 1.20

Equal Employment Opportunity
Commission (EEOC)
Employee selection procedures, 4.26

Equal Employment Opportunity
Statements

Employment application form, 2.19

Help-wanted advertising, 2.5

Equal Pay Act, 1.3, 5.18
Ethnic Group
See National Origin
F

Fair Credit Reporting Act (FCRA)
Consumer rights under, 3.2, App. D

Fair Employment Laws
See Discrimination and individual

Acts

Fairness
As pretermination consideration, 8.6

False Imprisonment, 8.10

Faulty Workmanship
Wage deduction for, 9.3

Finances, Personal
See also Credit Reports
Hiring inquiries, 1.29
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Foreseeable Risk of Harm
Negligent hiring, 5.23

G

Genetic Information
Nondiscrimination Act, 1.3, 1.4,
4.8

Genetic Testing, 4.8

Governmental Contractors

Affirmative action, 1.38, 2.16

Drug-Free Workplace Act coverage,
4.14

Vietnam-era veterans, 1.38, 2.3, 2.8

Grooming Policies, 5.12

H

HIV (Human Immunodeficiency
Virus)
Testing, 4.7

Handbooks
See Employee Handbooks

Handicap Discrimination Under
WFEA
See Disability Discrimination
Under WFEA

Health
See also AIDS; Alcoholism;
Americans with Disabilities Act;
Disability

Hiring inquiries, 1.9, 2.17

Height Requirements, 1.28

Help-Wanted Advertising
See Advertising (Help-Wanted)
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Hiring

Affirmative action. See Affirmative
Action

Arbitration agreements, 2.21, 5.14

Blacklisting, 1.45

Bona fide occupational qualifications,
1.31-36

Compensation, Nondiscriminatory,
1.31,5.18

Conditions on employment, 5.10—.14

Credit reports, 3.2

Discrimination, Ch. 1

Employment applications, 2.10—.26

Help-wanted advertising, 2.4—.8

IRCA requirements, 5.16

Interviews, 2.27-.32

Negligent hiring, 5.20-.25

New hire reporting, 5.19

Recruiting, 2.2—.9

References, 3.3—.6

Testing, Ch. 4

Honesty Testing, 2.25, 4.19-.22

Federal law, 4.21

Notice of on employment application
form, 2.25

Wisconsin law, 4.22

Hours of Work
Disabled employees, 1.9
Religious accommodation, 1.15

Illness
Accommodation, 6.9. See also
Accommodation

Immigration Reform and Control
Act IRCA)

Antidiscrimination provisions, 1.13,
59

Employment of undocumented
workers, 5.9

Index-6

Verification and recordkeeping, 5.16,
App. C

Injury

Accommodation, 6.9

Exclusivity of worker’s compensation
remedy, 5.25

Interviews, 2.27-.33

Job Applications
See Employment Applications

Job Description, 2.30
Job Interviews, 2.27-.33

Job-Relatedness

Defense to disparate impact claim,
1.4,1.26,4.25

Employment application questions,
2.13

Interview questions, 2.29

Medical examinations, 1.9

Psychological and other testing,
4.24-26

Reference checking, 3.5

Specific preemployment inquiries

—education, 1.27

—Ilanguage facility, 1.23

—membership in military, 1.12

—memberships, 1.24

Labor Dispute
See Lockout; Strikes

Language Facility

Hiring inquiries, 1.23
National origin discrimination, 1.13
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Lawful Products, Use of, 1.18

Layoffs, 6.7
Discharge characterized as, 8.11

Leaves of Absence, 6.5—.11
Discrimination, 6.10

Lie Detector Tests
See Honesty Testing

Lockout
Help-wanted advertising during, 2.7
Recall rights, 6.8

Marital Status

Hiring inquiries, 1.10, 1.16, 1.30,
2.17

Insurance, 2.17

Nepotism rules, 1.30, 5.8

Mass Layoffs, 7.21
Required notice, 8.9

Medical Examinations, 1.9, 4.3—.9
See also Genetic Testing

ADA provisions, 4.6

Notice of on employment application
form, 2.25

WEFEA, 4.9

Medical History
Employment application form, 2.17

Memberships
Hiring inquiries, 1.24

Military Discharge
Hiring inquiries, 1.12

Minors
Help-wanted advertising, 2.5
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Hiring, 5.3—-.6
Prohibited types of work, 5.5
Work permits, 5.6

Moonlighting Policies, 5.11

National Guard
Hiring inquiries, 1.12

National Origin

Bona fide occupational qualification,
1.37

Hiring inquiries, 1.13

IRCA provisions, 5.9, 5.16

Negligent Hiring, 5.20—.25
Negligent Referral, 10.5
Nepotism, 1.30, 5.8
New-Hire Reporting, 5.19

Nondisclosure Agreements, 5.13
See generally Employment
Contracts

Notice

Drug convictions, 4.14

Grooming and dress requirements,
5.12

Insurance continuation and
conversion, 9.4

Job openings, 2.8

Mass layoffs and plant closings, 7.21,
8.9

Military service, 7.20

Preemployment testing, 2.25

—honesty testing, 4.21-.22

Termination of employment

—involuntary, 6.3

—voluntary, 6.2
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(0]

Older Workers Benefit Protection
Act (OWBPA), 9.8

Oral Contracts, 2.31, 7.7
See generally Employment
Contracts

Pay
See Wages

Permits, Work
Employment of minors, 5.6

Personal Finances
See also Bankruptcy; Credit
Reports

Hiring inquiries, 1.29

Personality Testing, 4.23—.26

Personnel Documents and Records
See also Employee Handbooks

As contracts, 7.9

IRCA requirements, 5.16, App. C

New-hire reporting, 5.19

Photographs
Use in hiring, 1.14

Physical Characteristics
Hiring inquiries, 1.14, 1.28

Plant Closings, 7.21, 8.9, 8.11
Policies
See Employment Policies

As contracts, 7.7-.9
Unwritten, 7.7

Index-8

Political Affiliations and Beliefs,
1.19

Polygraph
See Honesty Testing

Postemployment Competition
Agreements prohibiting, 5.13

Preemption
ERISA, 9.3

Pregnancy
Hiring inquiries, 1.16

Privacy

Drug and alcohol testing, 4.11. See
also Drug and Alcohol Testing

Genetic testing, 4.8

Medical examinations, 4.3—.9

Personal Social Media Information,
2.33

Personality, psychological, and other
testing, 4.23—-.26

References. See References

Terminated employees, 10.4

Promises, 2.31, 7.7
Promissory Estoppel, 7.8

Protected Class, 1.4
See also Disparate Impact

Psychological Testing, 4.23—.26

Public Policy
At-will employment, 7.22
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Q
Quit

See Constructive Discharge;
Termination of Employment,
Voluntary

Race
Hiring inquiries, 1.14

Reasonable Accommodation
See Accommodation

Recall, 6.7
See also Reinstatement
Strike or lockout, 6.8

Records
See Personnel Documents and
Records

Recruiting, 2.2-.9
Reduction in Force, 7.2

Reemployment
See also Recall; Reinstatement
Veterans, 7.20

References

Authorization and release, 2.23-.25,
App. B

Checking, 3.3-.6

Giving, Ch. 10

Negative, following civil rights claim,
10.1, 10.6

Negligent referral, 10.5

And retaliation claim, 10.6

Refusal to Rehire, Unreasonable,
6.9
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Rehabilitation Act of 1973
Drug users, 4.17

Reinstatement
See also Recall
After disability leave, 6.9
Collective bargaining agreement, 7.5
Veterans, 7.20
Worker’s compensation, 6.9

Release Agreements, 9.6-.9

Religion

Accommodation, 1.15, 5.12

Bona fide occupational qualification,
1.35

Hiring inquiries, 1.15, 1.35

Reservists
Hiring inquiries, 1.12
Reemployment, 7.20

Resignation
See Termination of Employment,
Voluntary

Respondeat Superior
Negligent hiring distinguished, 5.22

Restrictive Covenants, 5.13
See generally Employment
Contracts

Nonsolicitation of employees, 5.13

Retaliation

Analysis, 7.15

Claim of, 10.6

Negative job reference, 10.6
WFEA provisions, 7.14

Right to Work Law, 1.42
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Salary
See Wages

Screening
See Testing

Seniority

As basis of contract, 7.9

Layoff and recall, 6.7

Veterans’ reemployment, 7.20

Voluntary termination of
employment, 6.2

Separation Agreements, 9.7-.9

Severance Pay
See Wages—Payments at
termination of employment

Sex

Bona fide occupational qualification,
1.36

Dress and grooming policies, 5.12

Help-wanted advertising, 2.5

Hiring inquiries, 1.16, 1.36

Wages, 1.31, 5.18

Sexual Orientation
Hiring inquiries, 1.17

Sick Pay

Milwaukee ordinance, 6.11

Unused, at termination of
employment, 9.3

Smoking, 1.18
See Lawful Products, Use of

Social Media

Personal Social Media Information,
2.33

Protection act, 2.33

Index-10

Spousal Identity Rules
See Antinepotism

Strikebreakers
Hiring, 5.7

Strikes
Help-wanted advertising during, 2.7
Recall rights, 6.8

Subjects of Bargaining
Drug and alcohol testing, 4.18

T

Termination of Employment

Cause, 7.5

Checklist, App. E

Consistency, 8.5

Constructive discharge, defined, 6.4

Definitions, Ch. 6

Due process, 8.6

Employment application statement,
2.22

Exit interview, 8.9

Failure to report after release from
medical leave, 6.9

Fairness, 8.6

Guidelines, Ch. 8, Ch. 9, Ch. 10,
App. E

Interview, 8.10-.11

Involuntary, defined, 6.3

Just-cause standard, 7.5

Layoff, 6.7

Leaves of absence, 6.5—-.11

Limitations on employer’s right to
terminate

—contractual, 7.3-.9

—promissory estoppel, 7.8

—public policy, 7.22

—statutory, 7.10-.21

Medical reasons, 6.9

Payments, Ch. 9

—discretionary, 9.5—-.9

Plant closing, 7.21, 8.11
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Privacy rights, 10.4

Remedies, generally, 6.3

Return of property, 9.3

Types, Ch. 6

Voluntary, defined, 6.2

Wage payments, 9.3
Whistleblower protection, 7.12—.15

Testing, Ch. 4

AIDS, 4.7

Drug and alcohol, 4.10-.18
Genetic, 4.8

HIV, 4.7

Honesty, 2.25, 4.19-.22

Medical examinations, 1.9, 4.3—-.9
Test validation, 4.26

Theft
Wage deduction for, 9.3

Third Parties
Foreseeable risk of harm, 5.23

Title VII (Civil Rights Act of 1964)

Age discrimination claims, 1.7

Bona fide occupational qualifications,
1.32-37

National origin discrimination, 1.13

Nepotism, 5.8

Nondiscriminatory compensation,
1.31,5.18

Race discrimination, 1.14

Religious discrimination, 1.15, 1.35

Sex discrimination, 1.16, 1.36

Tobacco, Use of
See Lawful Products, Use of

Torts
Respondeat superior, 5.22

Trade Secrets Agreements, 5.13

See generally Employment
Contracts
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Training
Veterans’ reemployment, 7.20

U

Undocumented Workers, 5.9
See also Immigration Reform and
Control Act (IRCA)

Undue Hardship
Accommodation of disability, 1.9
Accommodation of religion, 1.15

Unemployment Insurance
Termination of employment, 8.11

Unemployment Status, 1.20

Uniformed Services Employment
and Reemployment Rights Act
of 1994 (USERRA), 7.20

Union Membership/Activity
See also Collective Bargaining
Agreements
Discrimination in hiring, 1.39-.44
Right to work, 1.42

Unreasonable Refusal to Rehire,
6.9

Vacation

Returning veteran, 7.20

Unused, at termination of
employment, 9.3

Vacation Pay
At termination, 9.3

Veterans
Affirmative action, 1.38,2.8
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Disabled, 2.8

Job-opening notification, 2.8
Reemployment, 7.20
USERRA, 6.11, 7.20
Vietnam era, 1.38, 2.8

Vietnam Era Veterans
Readjustment Assistance Act of
1974,2.8

WXYZ

WFEA
See Wisconsin Fair Employment
Act

Wages

Deductions from, 9.3

Defined, 9.3

Discrimination, 1.31, 5.18

Payments at termination of
Employment

—required, 9.3

—discretionary, 9.5-.9

Sick leave, 9.3

Vacation, 9.3

Weight Requirements, 1.28
Whistleblower Protection, 7.12—.15

Wisconsin Fair Employment Act
(WFEA)
See also Discrimination

Index-12

Genetic testing, 4.8

Honesty testing, 4.22

Prohibited bases of discrimination,
Ch. 1

—disability, 1.9. See also Disability
Discrimination Under WFEA

—handicap. See disability

—marital status, 1.10

—membership in national guard or
reserves, 1.12

—mnational origin or ancestry, 1.13

—vpolitical affiliations and beliefs,
1.19

—race or color, 1.14

—religion, 1.15

—sex, 1.16

—sexual orientation, 1.17

—use or nonuse of lawful products,
1.18

—Whistleblower Protection, 7.14

Word-of-Mouth Recruiting, 2.9

Work Permits
Employment of minors, 5.6

Worker’s Compensation
Exclusivity of remedy, 5.25
Reinstatement right, 6.7
Unreasonable refusal to rehire, 6.9

Wrongful Discharge
Public-policy cause of action, 7.22
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