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Index   
 

References are to sections. 
 
 

A 
 

ADR 
See Alternative Dispute Resolution 
 
Actions 
Special proceedings distinguished, 

15.13 
 
Additur, 14.49 
 
Admissions, 5.9 
Closing argument, 9.34 
Final pretrial conference, 2.7 
Opening statement, 4.42, 4.44 
Preparation for trial, 1.16 
 
Alternate Jurors 
 See Jurors, Additional 
 
Alternative Dispute Resolution 

(ADR), 1.39 
Final pretrial conference, 2.18 
 
Appeal 
 See also Stay Pending Appeal; 

Waiver 
Bench trial, 13.35 
Change of answer, 14.22 
Directed verdict, 14.27–.30 
Final and nonfinal judgments, 15.4, 

15.7 
Issues not forfeited by failure to 

object, 6.17 
Judgment notwithstanding verdict, 

14.17 
New trial in interest of justice, 14.62 

Notice of entry of judgment, effect, 
15.21 

Relief order, 14.80 
 
Argument 
 See also Closing Argument 
Opening statement distinguished 

from, 4.17 
 
Attorney 
 See Counsel 
 
Attorney Fees 
Inclusion of, on judgment, 15.18, 

15.33–.36 
 
Audiovisual Equipment, 1.72 
 See also Equipment and Supplies 
 
 

B 
 

Bailiff, 7.5, 7.32, 11.12 
 
Bankruptcy, 15.47 
 
Bench Trial, ch. 13 
Appeal, 13.35 
Conclusions of law, 2.13, 13.32 
Equitable actions, 13.3, 13.11 
Findings of fact, 2.13, 13.32 
Judge’s role, 13.19–.21 
Motion for reconsideration, 13.34, 

13.35, 15.54 
Procedure, 13.22–.32 
Strategic factors, 13.13–.18 
Waiver of jury trial, 13.4–.12 
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Bias 
Actual, 3.42 
Impeaching verdict, 11.32–.33, 14.67 
Implied, 3.42, 3.44 
Manifest, 3.39 
Objective, 3.45 
Rehabilitation of juror, 3.46 
Statutory, 3.43 
Subjective, 3.44 
 
Brief 
 See also Trial brief 
Motion in limine, 2.35 
 
 

C 
 

Cautionary Instructions 
Closing Argument, 9.60 
Evidence, objectionable, 6.19 
Opening statement, 4.32 
 
Civil Forfeiture Actions, 12.5 
 
Closing Argument, ch. 9 
Analogies, 9.29 
Attacks on opposition, 9.31–.36, 9.52 
Bench trial, 13.31 
Common sense and experience, 9.30 
Content, 9.15–.52 
Court regulation, 9.7–.18, 9.60 
Damages, 9.37, 9.51 
Emotions or prejudices, appeals to, 

9.46–.49 
Ethics, 9.63 
Evidence, use of, 9.23–.28, 9.41 
Improper argument 
—generally, 9.20 
—challenges, 9.53–.62 
—court’s responsibility, 9.60 
—types, 9.39–.52 
Insurance, 9.45 
Law, reading from, 9.22, 9.40 
Mistrial, motion for, 9.61 
Motion in limine, 2.40, 9.18 
New trial, motion for, 9.62 

Objections, 9.54–.60 
Opinion, personal, 9.50 
Order of presentation, 9.11–.14 
Proper argument, 9.20–.38 
Purpose, 9.3 
Rebuttal, 9.17 
Record, 9.6 
Right to make, 9.5 
Settlement offer, 9.44 
Statutory authority, 9.4 
Time, 9.9–.10 
Verdict, request for or discussion of, 

9.37, 9.42–.43 
Voir dire, reference to promise in, 

9.38 
Waiver, 9.5, 9.57–.59 
Witnesses, comments on, 9.35–.36 
 
Competency 
Of court, 15.42 
Of witnesses.  See Witnesses 
 
Computer Simulations, 7.14 
 
Computerized Trial Notebook, 1.71 
 
Conclusions of Law 
Proposed, bench trial, 2.13, 13.32 
 
Conferences 
In chambers, 2.41, 6.7, 6.26 
Instruction and verdict, 10.53–.60 
Pretrial.  See Pretrial Conferences 
Sidebar, 6.26 
 
Contempt 
Generally, 8.31 
Opening statement, 4.35 
 
Continuance, 8.14–.17 
Generally, 8.15 
Pretrial motion for, 2.27–.31 
 
Costs 
 See Judgment 



    INDEX   

 

 

© October 2019, State Bar of Wisconsin  Index-3  
  9/11/07 

Counsel 
Absence, 2.31 
Communication with jury, 7.34 
Discharge, 2.31 
Error or misconduct, grounds for 

mistrial, 8.27–.29 
Final pretrial conference attendance, 

2.24 
 
Court Trial 
See Bench Trial 
 
Cross-Examination, 5.32–.41 
Experts, 5.55 
Form of questions, 5.36–.38 
Objections, 5.35 
Preparation for trial, 1.40 
Recross-examination, 5.44 
Scope, 5.34 
Techniques, 5.39–.41 
 
Curative Instructions 
 See Cautionary Instructions 
 
 

D 
 

Damages 
Answer regardless of liability, 11.18, 

12.14 
Closing argument, 9.37, 9.51 
Excessive or inadequate, 12.30, 

14.47–.51 
Opening statement, 4.52 
Voir dire, 3.35 
 
Death 
Dead man’s statute, 5.14 
Of judge, 15.46 
Of party, 15.43–.45 
 
Default Judgments, 8.10, 15.56–.58 
 

Defenses, Frivolous 
 See Frivolous Claims and 

Defenses 
 
Deliberations 
See Jury Deliberations 
 
Depositions 
Final, taking of, 1.15 
Final pretrial conference, 2.19 
Use at trial, 1.25–.26, 2.19, 7.15 
Videorecorded, 1.26, 2.19, 7.15 
 
Direct Examination, 5.23–.31 
Adverse witnesses, 5.27 
Conduct and style of, 5.25 
Experts, 5.54 
Form of questions, 5.26 
Preparation for trial, 1.40 
Present recollection refreshed, 5.30 
Redirect examination, 5.43 
 
Directed Verdict, 8.38–.40 
 See also Dismissal 
Opening statement, legally 

insufficient, 4.44 
Renewed motion, 14.23–.30 
 
Disability 
Courtroom accommodation, 2.22, 3.3 
Of judge, 15.46 
 
Discipline, Professional 
 See Ethics 
 
Discovery 
Final, 1.12–.16 
 
Dismissal 
At close of evidence, 8.32–.40 
Bench trial, 8.37, 13.30 
Failure to prosecute, 8.10 
Jury trial standard, 8.36 
Opening statement, legally 

insufficient, 4.44 
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Renewed motion, 14.23–.30 
Violation of court order, 8.10 
 
Disqualification of Judge, 15.46 
 
Dissolution of Party, 15.43–.45 
 
Documents 
 See also Exhibits 
Past recollection recorded, 5.31 
Preparation for trial, 1.29–.34 
Present recollection refreshed, 5.30 
Self-authenticating, 5.11 
 
 

E 
 

Equipment and Supplies, 1.44, 
1.72–.73, 7.13–.15 

 
Equitable Actions, 13.3, 13.11 
Relief from judgment, 14.89 
 
Error 
Clerical, 12.36, 15.53 
Invited, 6.17 
Manifest, 13.35, 15.54 
 
Ethics 
Closing argument, 9.63 
Opening statement, 4.34, 4.53 
Testimony, 5.59 
 
Evidence, ch. 5 
 See also Cross-Examination; 

Direct Examination; Exhibits; 
Witnesses 

Admissibility 
—bench trial, 13.27 
—challenges.  See Motion in Limine; 

Objections 
—character evidence, 4.38 
—competency to testify, 5.13–.15.  

See also juror’s testimony this 
subheading 

—Daubert standard, 5.47, 5.49, 5.57, 
5.58 

—dead man’s statute, 5.14 
—documents, 5.11, 5.30–.31 
—expert opinion, 5.46–.51, 5.56–.58 
—invited error, 6.17 
—juror’s testimony, 8.25, 11.21, 

11.24–.28, 11.32–.33, 12.35 
—lay opinion, 5.50 
—learned treatises, 1.32, 5.54, 5.55 
—limited, 6.28 
—motion to restrict evidence, 8.19 
—motion to strike, 8.19 
—objections.  See Objections 
—offer of proof.  See Offer of Proof 
—opening statement, effect of,  

4.37–.40, 4.42 
—past recollection recorded, 5.31 
—preliminary fact hearing, 6.9 
—present recollection refreshed, 5.30 
—prior bad acts, 4.39 
—prior consistent statements, 4.40 
Admissions.  See Admissions 
Checklist, 1.35 
Closing argument use of, 9.23–.28, 

9.41 
Conform pleadings to, 8.9 
Demonstrative, 1.36.  See also 

Exhibits 
—closing argument, 9.25 
—final pretrial conference, 2.9 
—opening statement, 4.18 
—preparation of, 1.36, 6.13 
—reconstruction, reenactment, 

situational, 5.60–.63 
Falsification, 5.59 
Judicial notice, 5.10 
Jury access to 
—during deliberations, 11.9,  

11.14–.15 
—during trial, 7.9–.36 
Marshaling and preparing for trial, 

1.20–.36.  See also Witnesses 
Newly discovered, 14.52–.55, 14.84 
Nontestimonial presentation, 5.7–.12 
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Opening statement distinguished 
from, 4.5 

Order of presentation, 1.27, 1.35, 
5.2–.6, 13.26 

Real, 1.33, 6.13 
Rebuttal, 5.5 
Reconstructions, 5.60–.63 
Reenactments, 5.60–.63 
Reopening, 5.6 
Self-authenticating documents, 5.11 
Simulations, 5.60–.63 
Stipulations, 5.12 
Sufficiency 
—directed verdict.  See Directed 

Verdict 
—dismissal.  See Dismissal 
—motion to change answer in 

verdict, 14.18–.22 
—posttrial procedure, 14.4–.8 
 
Evidentiary Hearing, 11.31, 12.35, 

14.69 
 
Examination of Witnesses 
 See Cross-Examination; Direct 

Examination 
 
Excusable Neglect 
Jury trial right, 13.12 
Relief from judgment, 14.83 
 
Exhibits 
 See also Evidence, Demonstrative 
Binder, 1.69 
Closing argument, 9.25 
Computer simulations, 7.14 
Equipment for presenting, 1.44, 1.72, 

7.13–.15 
Final pretrial conference, 2.9 
Juror exhibit pack, 7.26–.28 
Jury viewing of, 7.11–.15 
—in deliberations, 11.9, 11.14 
Preparation, 1.36, 6.13 
Preserving the record, 6.13 
Videorecorded and telephonic 

depositions, 2.19, 7.15 

Experiments by Jurors, 7.47, 11.36 
 
Experts 
See also Interpreters 
Daubert standard, 5.47, 5.49, 5.57, 

5.58 
Examination of, 5.45–.58 
Motion in limine challenges, 2.39, 

5.57–.58 
Preparation, 1.53–.57 
Qualifications, 2.39, 5.48, 5.58 
Reliability of principles and methods, 

5.49 
Reliability of testimony, 2.39, 5.58 
 
Extraneous Information 
Competency to testify regarding, 

11.26–.28, 12.35 
Examples, 7.45–.49, 11.36–.39 
Impeachment of verdict, generally, 

12.35 
 
 

F 
 

Fees 
 See Attorney Fees; Jury; 

Witnesses 
 
File 
 See also Trial Notebook 
Review, 1.18 
 
Final Pretrial Conference 
 See Pretrial Conferences 
 
Findings 
Inconsistent, 12.27, 14.20 
Proposed, bench trial, 2.13, 13.32 
 
Focus Groups, 1.19 
 
Forfeiture Actions, 12.5 
 
Fraud, 14.85 
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Frivolous Claims and Defenses 
Costs, 15.36 
Final pretrial conference, 2.6 
 
 

G 
 

Golden Rule Arguments, 4.24, 8.29, 
9.49 

 
 

H 
 

Health-Care Records, 1.31, 5.11 
 
Hearings 
Evidentiary, 11.31, 12.35, 14.69 
Preliminary fact, 6.9 
 
 

I 
 

In Limine Motion 
 See Motion in Limine 
 
In-Chambers Conferences, 2.41, 

6.7, 6.26 
 
Inspections 
 See also Judicial View; Jury View 
Unauthorized, 7.22, 7.47, 11.39 
 
Instructions 
 See Cautionary Instructions; Jury 

Instructions 
 
Insurance 
Closing argument, 9.45 
Final pretrial conference, 2.17 
 
Interest 
Judgment subject to, 15.32 
 

Interests of Justice 
And excusable neglect, 13.12 
Wis. Stat. § 805.15 and, 14.32 
 
Interpreters, 2.21, 5.20–.22 
 
Interrogatories 
Final, 1.14 
 
 

J 
 

JNOV (Judgment non obstante 
veredicto), 14.11–.17 

 
Judge 
 See also Judicial Notice; Judicial 

View 
Communication with jury, 7.33, 7.43, 

11.12 
Death, disability, disqualification, or 

substitution, 15.46 
Error or misconduct, grounds for 

mistrial, 8.26 
Questioning of witnesses by, 8.11, 

13.21 
 
Judgment, ch. 15 
 See also Relief from Judgment or 

Order; Stay Pending Appeal 
Admitted claims, 15.9 
Attorney fees, inclusion of, 15.18, 

15.33–.36 
Clerical error, 15.53 
Costs, inclusion of, 15.28–.32 
—based on frivolousness, 15.36 
—finality of judgment, 15.4 
—perfection of judgment, 15.18 
Default, 8.10, 15.56–.58 
Docketing, 15.22–.24 
Entry, 15.17 
—notice, 15.19–.21 
Final, 15.3–.5 
Form and contents, 15.25–.36 
Memorandum decisions and, 15.14 
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Modification, 15.49–.54.  See also 
Relief from Judgment or Order 

Motion for, on verdict, 14.10 
Nonfinal (interlocutory), 15.7 
Notwithstanding verdict (JNOV), 

14.11–.17 
Oral, 15.17, 15.45 
Orders constituting, 15.11–.13 
Partial, 15.8 
Perfection, 15.18 
Prior, reversed, 14.88 
Procedures, 15.15–.24, 15.31 
Rendition, 15.16 
Satisfied, released, or discharged, 

grounds for relief, 14.87 
Statute of limitation for commencing 

action, 15.48 
Summary, 15.36 
Validity, factors, 15.37–.48 
Void, 14.77, 14.86, 15.39 
 
Judgment Notwithstanding Verdict 

(JNOV), 14.11–.17 
 
Judicial Notice, 5.10 
 
Judicial View, 5.18, 11.39, 13.28 
 
Jurisdiction 
Validity of judgment, 15.38–.41 
 
Jurors, Additional, 2.14, 3.11, 7.56, 

7.60, 8.25, 11.17, 12.23 
 
Jury 
Access to evidence.  See Evidence 
Bias.  See Bias 
Common sense and experience, 9.30 
Communication with, 7.32–.36 
—during deliberations, 7.33, 11.12 
—improper, 7.40–.44 
Court’s power over, 7.2–.5 
Deliberations.  See Jury Deliberations 
Dismissal after verdict, 12.15–.19 

Extraneous information obtained by.  
See Extraneous Information 

Fees, 13.8 
Golden rule arguments to, 4.24, 8.29, 

9.49 
Illness, 7.57–.60 
Inattentiveness, 7.50 
Intoxicant or drug use, 7.51 
Misconduct during deliberations.  See 

Jury Deliberations 
Misconduct during trial, 7.37–.51 
—challenging, 7.52–.56 
—remedies, 7.56, 8.25 
Note-taking, 2.15, 7.23–.25 
Number of jurors, 3.9–.12, 12.23 
Poll, 12.18 
Postverdict interviews, 12.19 
Questioning by, 2.15, 7.29–.31 
Selection of.  See Jury Selection 
Sequestration, 11.5 
Testimony by, 8.25, 11.21, 11.24–.28, 

11.32–.33, 12.35 
 
Jury Deliberations, ch.12 
Additional information, requests for, 

11.11–.18 
Additional jurors, 11.7 
Communication with jury, 7.33, 

11.12 
Communication with others via 

internet, 11.35 
Custody and care of jurors, 11.5 
Damage question, 11.18, 12.14  
Deadlock, 12.17 
Discharge of juror, 11.7 
Exhibits, 11.9, 11.14 
Extraneous information, 11.26–.28, 

11.36–.39, 12.35 
Foreperson, 11.4 
Further, after verdict, 12.16, 12.25, 

12.27 
Items allowed in, 11.8–.18 
Jury deliberation room, 11.6 
Jury instructions in deliberations, 

10.65, 10.67, 11.10, 11.17 
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Misconduct, 11.19–.39 
—evidentiary hearing, 11.31, 12.35, 

14.69 
—examples, 11.34–.39 
—impeaching verdict, 11.20–.31, 

12.35, 14.63–.69 
Officer in charge, 11.3 
Sequestration, 11.5 
Testimony, reading of, 11.15 
 
Jury Fees, 13.8 
 
Jury Instructions, ch. 10 
 See also Cautionary Instructions 
Alternate theories, 10.7, 10.28 
Closing argument, 9.22 
Conference, 10.53–.60 
Court’s responsibility, 10.8–.10, 

10.60, 10.62 
Error in reading, 10.66 
Function, 10.3 
Improper 
—characteristics, 10.20–.23 
—correction, 10.34, 10.67 
Model.  See Standard instructions, 

this heading 
Motion for, 10.6, 10.47–.52 
New, 10.3 
Objections, 10.54–.57 
Original 
—sources, 10.40–.46 
—submission, 10.51 
Pattern.  See Standard instructions, 

this heading 
Preliminary, 7.6–.8, 10.64 
Pretrial submission, 1.65, 2.12 
Proper, characteristics, 10.12–.19 
Record, preserving, 10.52, 10.54, 

10.60 
Reinstruction, 10.65, 11.17 
Right to, 10.5–.10 
Sources, 10.35–.46 
Special verdict, relationship to, 10.4, 

10.31 

Specific 
—note-taking, 7.25 
—witness, absence, 9.36 
Standard instructions, 10.37–.39, 

10.50 
Sua sponte, by court, 10.10 
Supplementary.  See Reinstruction 

this heading 
Time 
—filing proposed instructions, 1.65, 

10.52 
—instructing jury, 10.63–.65 
Waiver, 10.54, 10.57, 10.65 
Written, provided to jury, 10.67, 

11.10 
 
Jury Selection, ch. 3 
Additional jurors, 2.14, 3.11 
Challenges 
—for cause, 3.38–.45 
—peremptory, 3.48–.51 
Deferral of service, 3.8 
Disqualification of juror, 3.26, 3.45, 

3.49 
Excuse from service, 3.7 
Final pretrial conference, 2.14, 3.20 
Information about prospective jurors, 

1.64, 3.13, 3.21, App. 3A 
Jury array, 3.10 
—objection to, 3.14 
Jury panel, 3.10 
Jury service policy, 3.3 
Jury venire, 3.10 
Method, 3.4 
Number of jurors, 3.9–.12, 12.23 
Pre-voir dire conference, 3.20 
Qualification requirements, 3.3, 3.5 
Questionnaires, 3.13, 3.21, App. 3A 
Rehabilitation of jurors, 3.46 
Seating chart, 3.24, App. 3B 
Voir dire, 3.15–.36.  See also Voir 

Dire 
 
Jury Trial 
Demand, 13.7 
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Excusable neglect, 13.12 
Waiver of right to, 13.4–.12 
 
Jury View, 5.17–.19, 7.17–.22 
Motion, 8.13 
Procedure, 5.19, 7.21 
Unauthorized, 7.22, 7.47, 11.39 
 
 

L 
 

Learned Treatises, 1.32, 5.54, 5.55 
 
Local Rules, 1.10 
 
 

M 
 

Manifest Error 
Bench trial, 13.35 
Family law cases, 15.54 
 
Media 
See News Stories 
 
Memorandum Decisions, 15.14 
 
Misrepresentation, 14.85 
 
Mistake, 14.83 
 
Mistrial, 8.20–.30 
Generally, 8.21 
Closing argument, 9.61 
Grounds, 8.23–.30 
Opening statement, 4.30, 4.33 
Timeliness, 8.22 
 
Mock Trials, 1.19 
 
Motion in Limine, 2.32–.41 
Closing argument, 2.40, 9.18 
Expert testimony, 2.39, 5.57–.58 
Final pretrial conference, 2.8 
Judge’s preference, 1.42 

Method, 2.35 
Opening statement, 2.40, 4.15 
Preserving the record, 2.41, 6.7 
Purpose, 2.34 
Types, 2.36–.40 
 
Motions, ch. 8 
Generally, 8.3 
After verdict (Wis. Stat. § 805.14(5)), 

14.2–.30 
—generally, 14.3 
—procedure, 14.4–.8.  See also 

specific motions 
—types, 14.9–.30 
At close of evidence, 8.32–.40 
Final pretrial conference, disposition 

at, 2.11 
Posttrial, ch. 14 
Procedure, during trial, 8.5–.8 
Rulings on, 8.8 
Sources of law, 8.4 
Specific 
—change answer, 14.18–.22 
—close proceedings to public, 8.1 
—conform pleadings to evidence, 8.9 
—contempt, 8.31 
—continuance.  See Continuance 
—court call witness, 8.11 
—default judgment, 8.10, 15.56–.58 
—directed verdict.  See Directed 

Verdict 
—dismissal.  See Dismissal 
—exclude witness, 4.12, 8.18 
—extend time to demand jury trial, 

13.12 
—in limine.  See Motion in Limine 
—judgment notwithstanding verdict, 

14.11–.17 
—judgment on verdict, 14.10 
—jury instructions, 10.6, 10.47–.52 
—jury view, 8.13 
—mistrial.  See Mistrial 
—new trial.  See New Trial 
—reconsideration, 13.24, 13.35, 

15.54 
—release from stipulation, 5.12 



    INDEX   

 

 

Index-10  © October 2019, State Bar of Wisconsin 
  9/11/07 

—relief.  See Relief from Judgment 
or Order 

—reopen evidence, 5.6 
—restrict evidence, 8.19 
—separate witnesses, 8.18 
—stay pending appeal, 14.91–.95 
—strike inadmissible evidence, 8.19 
—verdict questions, 12.8 
 
 

N 
 

Neglect 
 See Excusable Neglect 
 
Negligence 
Comparative, included parties, 12.13 
 
New Trial 
Argument, 14.35 
Form of order, 14.36 
Grounds, 14.40–.69 
—closing argument, 9.62 
—errors in trial, 14.41–.43 
—excessive or inadequate verdict, 

12.29, 14.47–.51 
—interest of justice, 14.56–.62 
—juror misconduct, 14.63–.69.  See 

also Jury Deliberations 
—newly discovered evidence, 14.52–

.55, 14.84 
—verdict contrary to law or weight of 

evidence, 14.44–.46 
Motions, alternate, effect of, 14.38–

.39 
Scope, 14.37 
Time for filing, 14.34 
 
News Stories 
Juror exposure to, 7.49, 11.38 
 
Notebook, Trial, 1.67–.71 
 

Notice 
Entry of judgment, 15.19–.21 
Judicial, 5.10 
 
 

O 
 

Objections, 6.14–.22 
Bench trial, 13.21, 13.29 
Checklist, 6.32 
Continuing, 6.22 
Making objections, 6.19–.21 
Purposes, 6.16 
Responding to, 6.24–.28 
Rulings on, 6.29–.31 
Specific 
—closing argument, 9.54–.60 
—competency of witness, 5.14 
—exhibit, admission of, 6.13 
—jury array, 3.14 
—jury instructions, 10.54–.57 
—opening statement, 4.29 
—question posed by court, 13.21 
—verdict questions, 12.9 
—videorecorded depositions, 2.19, 

7.15 
Timing, 6.18 
Waiver, generally, 6.17.  See also 

Waiver 
 
Offer of Proof, 6.27 
Motion in limine, 2.35, 2.41 
 
Offer of Settlement 
 See Settlement Offer 
 
Opening Statement, ch. 4 
Argument distinguished from, 4.17 
Bench trial, 13.24 
Content, 4.13–.26, 4.46–.54 
Demonstrative evidence, use of, 4.18 
Dismissal based on, 4.44 
Emotions or prejudices, appeals to, 

4.21–.26 
Ethics, 4.34, 4.53 
Evidence distinguished, 4.5 
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Evidentiary rulings, effect on,  
4.36–.45 

Importance, 4.3 
Improper conduct, 4.16–.35 
—remedies, 4.31–.35 
Inadmissible facts, 4.19 
Law, discussion or reading of, 4.17 
Legally insufficient, 4.44 
Mistrial, motion for, 4.30, 4.33 
Motion in limine, 2.40, 4.15 
Objections, 4.29 
Opinion, personal, 4.20 
Order of presentation, 4.11 
Preparation and delivery, 4.46–.54 
Purpose, 4.4 
Record, 4.7, 4.43 
Right to, 4.6 
Summarizing testimony, 9.33 
Time limits, 4.10 
Used to inform jury when defendant 

does not testify, 4.45 
Waiver/forfeiture, 4.6, 4.29 
Witnesses, exclusion of, 4.12 
 
Opinion 
Expert, 5.46–.51, 5.58.  See also 

Experts 
Lay, 5.50 
Personal, of counsel, 4.20, 9.50 
 
Orders, 15.11–.13 
 
 

P 
 
Parties 
Absence, 2.31, 8.16 
Communication with jury, 7.35, 7.42 
Death or dissolution, 15.43–.45 
Final pretrial conference, 2.25 
Inclusion on verdict, 12.13 
 
Perjury, 5.59 
 
Pleadings 
Amendment, to conform to evidence, 

8.9 

Closing argument, 9.34 
Preparation for trial, 1.11 
 
Preliminary Fact Hearing, 6.9 
 
Preparation for Trial, ch. 1 
 See also specific topics (e.g., 

Witnesses) 
Checklist, 1.74 
Final (30 days before trial), 1.45–.65 
Importance of, 1.2–.5 
Marshaling evidence (90 days before 

trial), 1.20–.36 
Preliminary (120 days before trial), 

1.6–.19 
Sixty days before trial, 1.37–.44 
 
Pretrial Conferences 
Final, 2.2–.26 
—generally, 1.9, 2.3 
—checklist, 2.26 
—participants, 2.23–.25 
—preserving the record, 2.41, 6.6–.8 
—purposes, 2.4–.22 
Pre-voir dire, 3.20 
 
Pre-Voir Dire Conference 
 See Pretrial Conferences 
 
Prior Inconsistent Statement, 5.40 
 
Professional Discipline 
 See Ethics 
 
Proof 
 See also Offer of Proof 
Order of, 5.3, 13.26 
 
 

R 
 

Reconsideration, 13.34, 13.35, 15.54 
 
Reconstructions, 5.60–.63 
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Record, ch. 6 
Defined, 6.3 
Opening statement, 4.7, 4.43 
Preserving.  See also Objections 
—generally, 6.4 
—exhibits, 6.13 
—final pretrial conference, 2.41,  

6.6–.8 
—in-chambers proceedings, 2.41, 6.7 
—jury instructions, 10.52, 10.54, 

10.60 
—motion in limine, 2.41, 6.7 
—motions, record of, 8.7 
—preliminary fact hearing, 6.9 
—transcript, 6.11–.12 
 
Reenactments, 5.60–.63, 7.16 
 
Relief from Judgment or Order, 

14.71–.90 
 See also Stay Pending Appeal 
Appealability, 14.80 
Grounds, 14.81–.90, 15.51 
Relief available, 14.78 
Standing, 14.79 
Timing, 14.73–.77, 15.52 
 
Remittitur, 14.49 
 
Reproductions, 5.60–.63 
 
Request to Admit Facts 
 See Admissions 
 
Research by Jurors, 7.48, 11.37 
 
Rules, Local, 1.10 
 
 

S 
 

Schedule, Trial, 1.41–.43 
 
Scheduling Order, 1.8 
Failure to comply with, 13.9 

Settlement, 1.17, 1.39 
 
Settlement Offer 
Closing argument, 9.44 
Costs recoverable, 15.30 
 
Sidebar Conferences, 6.26 
 
Site Visit 
 See Judicial View; Jury View 
 
Special Proceedings, Orders in, 

15.13 
 
Stay Pending Appeal, 14.91–.95 
 
Stipulations, 5.12 
Damage questions, 12.14 
Final judgment, 15.4 
Final pretrial conference, 2.7 
Jury trial, waiver, 13.10 
Opening statement, 4.41 
 
Subpoenas, 1.58–.63 
 
Substitution of Judge, 15.46 
 
Summary Judgment 
Costs, 15.36 
 
Surprise, 14.83 
 
 

T 
 

Testimony 
 See Cross-Examination; Direct 

Examination; Evidence; Perjury; 
Transcript; Witnesses 

 
Theme of the Case, 1.3–.4, 4.48 
 
Theory of the Case, 4.47 
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Transcript, 6.11–.12 
See also Record 
Reading from, in closing argument, 

9.26 
 
Treatises, Learned, 1.32, 5.54, 5.55 
 
Trial Brief, 2.10 
Bench trial, 13.23 
 
Trial Notebook, 1.67–.71 
 
Trial Preparation 
See Preparation for Trial 
 
Trial to the Court 
See Bench Trial 
 
 

V 
 

Verdict, ch. 12 
Change answer in, motion, 14.18–.22 
Civil forfeiture action, 12.5 
Closing argument request for, 9.37, 

9.42–.43 
Compromise, 12.33 
Conference, 10.53–.60 
Contrary to great weight of evidence, 

14.60 
Contrary to law or weight of 

evidence, 14.44–.46 
Court’s responsibility, 12.10, 12.16 
Damage questions, 11.18, 12.14 
Deadlocked jury, 12.17 
Directed.  See Directed Verdict 
Dissents, 12.25 
Excessive or inadequate, 12.30, 

14.47–.51 
Five-sixths rule, 12.25 
Formal requirements, 12.21–.24 
Formulation, 12.7–.14 
General, 12.4 
Immune, dismissed, or settled parties, 

12.13 

Impeachment 
—bias, 11.32–.33, 14.67 
—clerical error, 12.36 
—juror misconduct, 11.20–.31, 

12.35, 14.63–.69 
—voir dire answers, 11.32, 14.67 
Incomplete, 12.26 
Inconsistent, 12.27, 14.20 
Jury poll, 12.18 
Objection to verdict question, 12.9 
Perverse, 12.28–.30, 14.48 
Quotient, 12.32 
Receipt and acceptance, 12.16 
Refusal, 12.16, 12.25, 12.27 
Special, 12.3 
—conference, 10.53–.60 
—jury instructions, relationship to, 

10.4, 10.31 
—pretrial submission, 1.65, 2.12 
Ultimate facts, 12.11 
Waiver, 12.8, 12.9, 12.27 
 
Views 
 See Judicial View; Jury View 
 
Voir Dire, 3.15–.36 
 See also Jury Selection 
Generally, 3.16 
Checklists, 3.19, 3.20, 3.29 
Closing argument, reference to 

promise in, 9.38 
Examination, 3.22–.26 
Impeachment of verdict, 11.32, 14.67 
In camera, 3.25 
Panel, 3.10 
Permissible and impermissible 

questions, 3.30–.36 
Preparation, 1.64, 3.18–.21 
Scope, 3.17 
 
 

W 
 

Waiver/Forfeiture 
Challenges for cause, 3.47 
Closing argument, 9.5, 9.57–.59 
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Competency, 5.14 
Forfeiture distinguished, 4.29, 6.17 
Invited error, 6.17 
Juror misconduct, 7.54 
Jury array, 3.14 
Jury instructions, 10.54, 10.57, 10.65 
Jury poll, 12.18 
Jury trial, 13.4–.12 
Limiting instruction, 6.28 
Mistrial, 8.22 
Objections, generally, 6.17 
Opening statement, 4.6, 4.29 
Strategic, 6.17 
Verdict, inconsistency in, 12.27 
Verdict questions, 12.8, 12.9 
 
Witnesses 
 See also Cross-Examination; 

Depositions; Direct Examination 
Absence, 2.31, 9.36. See also 

Exclusion, this heading 
Adverse, calling, 5.4, 5.27 
Closing argument comments on, 

9.35–.36 
Communication with jury, 7.42, 7.44 
Competency, 5.13–.15.  See also 

Jurors, this heading 

Court questioning of, 8.11, 13.21 
Credibility, 9.35 
Evaluation and choice of, 1.24, 5.24 
Exclusion, 4.12, 8.18 
Expert.  See Experts 
Fees, 1.61 
Final pretrial conference, 2.9 
Impeaching, 5.40 
Interpreters, 2.21, 5.20–.22 
Jurors as, 8.25, 11.21, 11.24–.28, 

11.32–.33, 12.35 
Misconduct, 8.30 
New, 2.31 
Number, 5.4 
Order of appearance and scheduling, 

1.27, 1.43, 5.3–.4 
Past recollection recorded, 5.31 
Perjury, 5.59 
Preparation, 1.46–.57, 5.24 
—checklists, 1.49, 1.50 
Present recollection refreshed, 5.30 
Separation, 8.18 
Sequestration, 4.12, 5.16 
Subpoenas, 1.58–.63 
Surprise, 2.31, 8.17 


