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V. Termination Payments  [§ 11.50]
A. In General  [§ 11.51]
B. Required Payments and Benefits After Separation of

Employment  [§ 11.52]
1. Wage Payments and Deductions from Wages

[§ 11.53]
2. Insurance Continuation and Conversion Rights

[§ 11.54]
C. Discretionary Payments  [§ 11.55]

1. Gratuitous Payments  [§ 11.56]
2. Payments Made Under Separation and Release

Agreements  [§ 11.57]
a. In General  [§ 11.58]
b. Release of Federal Age-Discrimination Claims

[§ 11.59]

VI. Legal Issues in Providing References  [§ 11.60]
A. In General  [§ 11.61]
B. Liability for Termination Decision  [§ 11.62]
C. Defamation  [§ 11.63]
D. Privacy  [§ 11.64]
E. Negligent Referral or Duty to Warn  [§ 11.65]
F. Retaliation  [§ 11.66]

VII. Appendices  [§ 11.67]
A. Appendix 11A:  Employment Termination Checklist

[§ 11.68]
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CHAPTER 12 
UNEMPLOYMENT INSURANCE 
by Tracey L. Schwalbe 
 

I. Scope of Chapter  [§ 12.1] 

II. Coverage  [§ 12.2] 
A. In General  [§ 12.3] 
B. Private Employment  [§ 12.4] 

1. In General  [§ 12.5] 
2. Sole Proprietorships, Partnerships, Close 

Corporations, and Limited Liability Companies  
[§ 12.6] 

3. Family Corporations  [§ 12.7] 
4. Independent Contractors  [§ 12.8] 

a. In General  [§ 12.9] 
b. The First Standard  [§ 12.10] 
c. The Second Standard  [§ 12.11] 

5. Exclusions  [§ 12.12] 
C. Public Employment  [§ 12.13] 
D. Nonprofit Organizations  [§ 12.14] 
E. Indian Tribes  [§ 12.15] 

III. Benefit Qualifications  [§ 12.16] 
A. In General  [§ 12.17] 
B. Sufficient Base-Period Wages  [§ 12.18] 
C. Work Registration and Reemployment  [§ 12.19] 
D. Work Search  [§ 12.20] 
E. Weekly Claims  [§ 12.21] 

IV. Benefit Disqualifications  [§ 12.22] 
A. In General  [§ 12.23] 
B. Discharge  [§ 12.24] 

1. In General  [§ 12.25] 
2. Discharge for Misconduct Under Wis. Stat. 

§ 108.04(5)  [§ 12.26] 
a. Effect of Finding of Misconduct  [§ 12.27] 
b. General Standard for Misconduct  [§ 12.28] 
c. Specific Cases  [§ 12.29] 

(1) In General  [§ 12.30] 
(2) Absenteeism and Tardiness  [§ 12.31] 
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(3) Insubordination and Poor Attitude  [§ 12.32] 
(4) Dishonesty  [§ 12.33] 
(5) Poor Job Performance  [§ 12.34] 

3. Discharge for Substantial Fault Under Wis. Stat. 
§ 108.04(5g)  [§ 12.35] 
a. Standard for Discharge for Substantial Fault  

[§ 12.36] 
b. Disciplinary Suspensions  [§ 12.37] 

C. Voluntary Leaving  [§ 12.38] 
1. Effect of Finding of Voluntary Termination  

[§ 12.39] 
2. Standards for Finding Voluntary Termination  

[§ 12.40] 
a. In General  [§ 12.41] 
b. Forced Quit/Constructive Discharge  [§ 12.42] 
c. Constructive Quit  [§ 12.43] 
d. Close Corporations Ceasing Business  

[§ 12.44] 
e. Effect of Accelerating Date of Quit or 

Discharge  [§ 12.45] 
3. Sufficient Reasons for Quitting  [§ 12.46] 

a. Good Cause Attributable to Employing Unit  
[§ 12.47] 

b. Claimant’s or Family Member’s Health  
[§ 12.48] 

c. Shift Transfer Resulting in Lack of Child Care  
[§ 12.49] 

d. Good Cause After Trial Period  [§ 12.50] 
e. Quit to Take Other Employment  [§ 12.51] 
f. Domestic Abuse  [§ 12.52] 
g. Quitting to Follow a Spouse  [§ 12.53] 

D. Suitable-Work Provision  [§ 12.54] 
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a. In General  [§ 12.57] 
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d. Employer Pre-employment Drug Testing  
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3. Exceptions  [§ 12.61] 

a. In General  [§ 12.62] 
b. Lower Wage or Skill  [§ 12.63] 
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c. Protection-of-Labor Standards  [§ 12.64]
d. Good Cause for Refusal  [§ 12.65]
e. Enrollment in Approved Training Course

[§ 12.66]
E. Availability-for-Work Provisions  [§ 12.67]
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2. Effect of Prior Layoff or Subsequent Discharge
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3. Determination  [§ 12.86]
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3. Overpayments and Misrepresentation  [§ 12.97]
C. Benefit Extensions  [§ 12.98]
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VI. Litigation  [§ 12.99]
A. In General  [§ 12.100]
B. Evaluating Claims  [§ 12.101]
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E. Attorney Fees  [§ 12.104]
F. Stipulations  [§ 12.105]
G. Hearing Before Appeal Tribunal  [§ 12.106]

1. In General  [§ 12.107]
2. Notice of Hearing  [§ 12.108]
3. Presumption of Eligibility and Burden of Proof

[§ 12.109]
4. Applicable Rules of Evidence  [§ 12.110]
5. Hearing Procedure  [§ 12.111]
6. Findings of Fact and Decision  [§ 12.112]

H. Appeal to Labor and Industry Review Commission
[§ 12.113]
1. In General  [§ 12.114]
2. Briefing Schedule and Transcripts  [§ 12.115]
3. Findings of Fact and Decision  [§ 12.116]

I. Judicial Review  [§ 12.117]
1. In General  [§ 12.118]
2. Grounds for Review  [§ 12.119]
3. Procedure for Commencing Judicial Review

[§ 12.120]
J. Appellate Review  [§ 12.121]

VII. Appendices  [§ 12.122]
A. Appendix 12A:  Research Tools  [§ 12.123]
B. Appendix 12B:  Medical Report to Determine

Unemployment Insurance Eligibility (UCB-474)
[§ 12.124]

C. Appendix 12C:  Form UCB-16 Separation Notice
[§ 12.125]

D. Appendix 12D:  Unemployment Insurance (UI) Drug
Report:  Obtaining and Sealing the Specimen
Performing the Test Analysis  [§ 12.126]

E. Appendix 12E:  Drug Test Report  [§ 12.127]



TABLE OF CONTENTS 

TOC-48 © May 2021, State Bar of Wisconsin 
9/11/07 

PART III: COMMON EMPLOYMENT CLAIMS AND DEFENSES 

CHAPTER 13 
WRONGFUL DISCHARGE 
by Michael Aldana and Christopher L. Nickels 

I. Scope of Chapter  [§ 13.1]

II. Claims  [§ 13.2]
A. In General  [§ 13.3]
B. Breach of Contract  [§ 13.4]

1. In General  [§ 13.5]
2. Express Contracts  [§ 13.6]

a. In General  [§ 13.7]
b. Employee Handbooks and Employer Policies

[§ 13.8]
3. Implied Contracts  [§ 13.9]
4. Oral Contracts  [§ 13.10]
5. Promissory Estoppel  [§ 13.11]

C. Torts  [§ 13.12]
1. In General  [§ 13.13]
2. Claims Attacking Discharge Itself  [§ 13.14]

a. Bad-Faith Discharge  [§ 13.15]
b. Public-Policy Violations  [§ 13.16]
c. Misrepresentation  [§ 13.17]

3. Claims Arising from Ancillary Injuries  [§ 13.18]
a. Defamation  [§ 13.19]
b. Infliction of Emotional Distress  [§ 13.20]
c. Invasion of Privacy  [§ 13.21]

4. Third-Party Claims:  Tortious Interference
[§ 13.22]

III. Defenses  [§ 13.23]
A. Public-Policy Violation Defenses  [§ 13.24]
B. Good Cause  [§ 13.25]
C. Traditional Contract Defenses  [§ 13.26]
D. Statute of Frauds  [§ 13.27]
E. Statute of Limitation  [§ 13.28]
F. Alternative Remedies  [§ 13.29]

1. Statutory Remedies  [§ 13.30]
2. Private Remedies  [§ 13.31]
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G. Waiver and Release  [§ 13.32] 
H. Preemption  [§ 13.33] 
I. Claim Preclusion and Issue Preclusion  [§ 13.34] 

1. Claim Preclusion  [§ 13.35] 
2. Issue Preclusion  [§ 13.36] 

J. Failure to Mitigate  [§ 13.37] 
K. Offset  [§ 13.38] 

IV. Remedies  [§ 13.39] 
A. In General  [§ 13.40] 
B. Back Pay  [§ 13.41] 
C. Reinstatement  [§ 13.42] 
D. Injunctive Relief  [§ 13.43] 
E. Front Pay  [§ 13.44] 
F. Prejudgment Interest  [§ 13.45] 
G. Attorney Fees, Costs, and Expenses  [§ 13.46] 
H. Damages for Pain and Suffering; Consequential 

Damages  [§ 13.47] 
I. Punitive Damages  [§ 13.48] 
J. Liquidated Damages  [§ 13.49] 

 
 
CHAPTER 14 
EMPLOYMENT DISCRIMINATION 
by Rose Ann Wasserman 
 

I. Scope of Chapter  [§ 14.1] 

II. Fair-Employment Laws:  Overview  [§ 14.2] 
A. In General  [§ 14.3] 
B. Wisconsin Fair Employment Act  [§ 14.4] 

1. Prohibited Bases of Discrimination  [§ 14.5] 
2. Prohibited Conduct  [§ 14.6] 
3. Coverage  [§ 14.7] 

a. In General  [§ 14.8] 
b. Employers and Employees/Independent 

Contractors  [§ 14.9] 
c. Labor Organizations  [§ 14.10] 
d. Employment Agencies  [§ 14.11] 
e. Other Persons  [§ 14.12] 

4. Enforcement and Remedies  [§ 14.13] 
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C. Federal Fair-Employment Laws  [§ 14.14] 
1. In General  [§ 14.15] 
2. Title VII  [§ 14.16] 
3. Age Discrimination in Employment Act  [§ 14.17] 
4. Americans with Disabilities Act  [§ 14.18] 
5. Other Federal Fair-Employment Laws  [§ 14.19] 

D. Local Fair-Employment Laws  [§ 14.20] 
1. Madison Equal Opportunities Ordinance  [§ 14.21] 
2. Milwaukee Equal Rights Ordinance  [§ 14.22] 

III. Proof of Discrimination Under WFEA  [§ 14.23] 
A. In General  [§ 14.24] 
B. Basic Theories of Proof  [§ 14.25] 

1. In General  [§ 14.26] 
2. Disparate-Treatment Theory  [§ 14.27] 

a. In General  [§ 14.28] 
b. The McDonnell Douglas Method of Indirect 

Proof  [§ 14.29] 
c. Proof of Pretext  [§ 14.30] 

3. Disparate-Impact Theory  [§ 14.31] 
C. Mixed-Motive Cases  [§ 14.32] 

IV. Prohibited Bases of Discrimination Under WFEA  
[§ 14.33] 
A. Age  [§ 14.34] 

1. In General  [§ 14.35] 
2. Exceptions  [§ 14.36] 

a. In General  [§ 14.37] 
b. Inability to Perform Duties  [§ 14.38] 
c. Retirement Plans  [§ 14.39] 
d. Insurance Plans  [§ 14.40] 
e. Managerial and Executive Positions  [§ 14.41] 
f. Hazardous Employment  [§ 14.42] 
g. School Bus Drivers  [§ 14.43] 

3. Differences Between ADEA’s and WFEA’s Age-
Discrimination Provisions  [§ 14.44] 
a. In General  [§ 14.45] 
b. BFOQ and RFOA  [§ 14.46] 
c. Executive Positions and Top Policy Makers  

[§ 14.47] 
d. Voluntary Waivers of Age-Discrimination 

Claims  [§ 14.48] 
e. Retirement and Insurance Plans  [§ 14.49] 
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B. Arrest Record and Conviction Record  [§ 14.50]
1. In General  [§ 14.51]
2. Exceptions  [§ 14.52]

a. In General  [§ 14.53]
b. Substantial-Relationship Defense  [§ 14.54]
c. Individual Not Bondable Because of

Conviction Record  [§ 14.55]
d. Security-Related Businesses  [§ 14.56]
e. Conviction for Refusal to Register with

Selective Service System  [§ 14.57]
f. Convictions for Using False Academic

Credentials  [§ 14.58]
g. Schools and Other Educational Agencies

[§ 14.59]
h. Child Care Centers, Nursing Homes,

Hospitals, and Other Care Facilities/Caregiver
Background Laws  [§ 14.60]

3. Employment Inquiries  [§ 14.61]
C. Disability  [§ 14.62]

1. In General  [§ 14.63]
2. Standards and Burdens of Proof in Disability Cases

[§ 14.64]
a. In General  [§ 14.65]
b. Essential Elements of Proof  [§ 14.66]
c. Proof of Disability  [§ 14.67]
d. Proof That Employment Action Was Based on

Disability  [§ 14.68]
(1) Mental Health Disabilities  [§ 14.69]
(2) Alcoholism  [§ 14.70]
(3) Attendance  [§ 14.71]

e. Job-Relatedness Defense  [§ 14.72]
(1) In General  [§ 14.73]
(2) Ability to Perform Job  [§ 14.74]
(3) Present and Future Hazards  [§ 14.75]
(4) Case-by-Case Evaluation  [§ 14.76]

f. Employer’s Duty to Reasonably Accommodate
[§ 14.77]

3. Differences Between Disability Under WFEA and
Serious Health Condition Under Family and
Medical Leave Act  [§ 14.78]

4. Differences Between WFEA’s and ADA’s
Disability Provisions  [§ 14.79]
a. In General  [§ 14.80]
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b. Definition of Disability  [§ 14.81]
c. Mitigating Measures  [§ 14.82]
d. Exclusions  [§ 14.83]
e. Job-Relatedness Defense/Ability to Perform

Job  [§ 14.84]
f. Future-Hazard Defense  [§ 14.85]
g. Reasonable Accommodation  [§ 14.86]
h. Alcoholism and Illegal Use of Drugs  [§ 14.87]
i. Medical Examinations and Inquiries  [§ 14.88]
j. ADA’s Association Provision  [§ 14.89]

5. Worker’s Compensation Exclusivity in Disability-
Discrimination Cases  [§ 14.90]

D. Marital Status  [§ 14.91]
1. In General  [§ 14.92]
2. Insurance Coverage  [§ 14.93]
3. Spousal Identity/Antinepotism and No-Spouse

Rules  [§ 14.94]
E. Military Service  [§ 14.95]
F. National Origin; Ancestry  [§ 14.96]

1. In General  [§ 14.97]
2. Discriminatory Employment Practices  [§ 14.98]

a. Language Requirements  [§ 14.99]
b. Height and Weight Requirements  [§ 14.100]
c. Harassment Related to Ancestry or National

Origin  [§ 14.101]
3. BFOQ for National Origin  [§ 14.102]
4. Citizenship  [§ 14.103]

G. Race; Color  [§ 14.104]
1. In General  [§ 14.105]
2. Racial Harassment  [§ 14.106]
3. Disparate Impact  [§ 14.107]
4. Reverse Discrimination/Affirmative Action

[§ 14.108]
H. Religion (Creed)  [§ 14.109]

1. In General  [§ 14.110]
2. Exceptions  [§ 14.111]

a. In General  [§ 14.112]
b. Limitations  [§ 14.113]

3. Employer’s Duty to Reasonably Accommodate
Religious Practices  [§ 14.114]

I. Sex  [§ 14.115]
1. In General  [§ 14.116]
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2. BFOQ  [§ 14.117] 
3. Pregnancy, Childbirth, and Maternity  [§ 14.118] 
4. Sexual Harassment  [§ 14.119] 

a. In General  [§ 14.120] 
b. Quid Pro Quo vs. Hostile-Environment 

Harassment  [§ 14.121] 
c. Employer Liability for Sexual Harassment  

[§ 14.122] 
d. Employer Liability for Sexual Harassment by 

Owner or High-Level Agent  [§ 14.123] 
e. Worker’s Compensation Exclusivity in Sexual-

Harassment Cases  [§ 14.124] 
f. Sexual Favoritism  [§ 14.125] 

5. Gender-Based Harassment  [§ 14.126] 
6. Sexual Orientation  [§ 14.127] 
7. Equal Pay  [§ 14.128] 

J. Use or Nonuse of Lawful Products  [§ 14.129] 
1. In General  [§ 14.130] 
2. Exceptions  [§ 14.131] 

a. In General  [§ 14.132] 
b. Exceptions Enumerated in Wis. Stat. 

§ 111.35(2)  [§ 14.133] 
c. Exception for Nonprofit Corporations  

[§ 14.134] 
d. Exception Relating to Insurance Coverage  

[§ 14.135] 
e. Exception for Firefighters  [§ 14.136] 

V. Other Restrictions Under WFEA  [§ 14.137] 
A. Genetic Testing  [§ 14.138] 

1. In General  [§ 14.139] 
2. Exceptions  [§ 14.140] 
3. Criminal Penalty  [§ 14.141] 

B. Honesty Testing  [§ 14.142] 
C. Retaliation  [§ 14.143] 

1. In General  [§ 14.144] 
2. Under WFEA  [§ 14.145] 

a. In General  [§ 14.146] 
b. Standards and Burdens of Proof  [§ 14.147] 
c. Unlawful Retaliatory Acts  [§ 14.148] 

3. Under Statutes Other Than WFEA  [§ 14.149] 
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4. Refusal to Attend Employer-Sponsored Meeting 
Involving Political or Religious Matters  [§ 14.150] 

D. Misclassifying Employees as Independent Contractors  
[§ 14.151] 

VI. Procedures Under the WFEA  [§ 14.152] 
A. Equal Rights Division  [§ 14.153] 
B. Filing the Complaint  [§ 14.154] 

1. In General  [§ 14.155] 
2. Standing to File  [§ 14.156] 
3. Exhaustion of Administrative Remedies Not 

Required  [§ 14.157] 
4. Statute of Limitation  [§ 14.158] 

a. In General  [§ 14.159] 
b. Triggering Date  [§ 14.160] 
c. Waiver and Tolling  [§ 14.161] 
d. Continuing Violations (Generally)  [§ 14.162] 
e. Continuing Violations in Pay Discrimination 

Cases  [§ 14.163] 
5. Amendments to the Complaint  [§ 14.164] 

C. Review of Jurisdiction; Preliminary Determinations  
[§ 14.165] 

D. Investigation  [§ 14.166] 
1. In General  [§ 14.167] 
2. Service of Complaint  [§ 14.168] 
3. Respondent’s Position Statement and Responses to 

Investigator’s Requests for Information  [§ 14.169] 
4. Interviews with Respondent’s Employees  

[§ 14.170] 
5. Complainant’s Involvement in Investigation  

[§ 14.171] 
6. Procedural Dismissals Before Completion of 

Investigation  [§ 14.172] 
E. Initial Determination  [§ 14.173] 

1. Definition of Probable Cause  [§ 14.174] 
2. Initial Determination of Probable Cause  [§ 14.175] 
3. Initial Determination of No Probable Cause  

[§ 14.176] 
F. Settlement and Mediation  [§ 14.177] 
G. Hearings  [§ 14.178] 

1. Prehearing Procedures  [§ 14.179] 
a. Certification to Hearing  [§ 14.180] 
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b. Prehearing Conferences  [§ 14.181] 
c. Notice of Hearing  [§ 14.182] 
d. Respondent’s Answer to Complaint  [§ 14.183] 
e. Requests for Postponement of Hearing  

[§ 14.184] 
f. Discovery  [§ 14.185] 
g. Disclosure of Witnesses and Exhibits/The 10-

Day Rule  [§ 14.186] 
h. Subpoenas  [§ 14.187] 
i. Motions  [§ 14.188] 
j. Procedural Dismissals Before Hearing  

[§ 14.189] 
2. Hearing Procedures  [§ 14.190] 

a. In General  [§ 14.191] 
b. Right to Representation  [§ 14.192] 
c. Role of ALJ at Hearing  [§ 14.193] 
d. Evidence at Hearing  [§ 14.194] 

(1) In General  [§ 14.195] 
(2) Hearsay  [§ 14.196] 
(3) Standards of Proof  [§ 14.197] 
(4) Official Notice  [§ 14.198] 

e. Failure to Appear at Hearing  [§ 14.199] 
f. Hearing Record  [§ 14.200] 
g. Issuance of Decision  [§ 14.201] 

(1) In General  [§ 14.202] 
(2) Decision Issued After Probable-Cause Hearing  

[§ 14.203] 
(3) Decision Issued After Hearing on Merits  

[§ 14.204] 
H. Appeals  [§ 14.205] 

1. Labor and Industry Review Commission  
[§ 14.206] 

2. Judicial Review  [§ 14.207] 

VII. Procedures Under Federal and Local Fair-Employment 
Laws  [§ 14.208] 
A. Equal Employment Opportunity Commission (EEOC)  

[§ 14.209] 
1. In General  [§ 14.210] 
2. Filing the Charge  [§ 14.211] 
3. Investigation  [§ 14.212] 
4. Letter of Determination  [§ 14.213] 
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5. EEOC Mediation Program  [§ 14.214] 
6. Conciliation  [§ 14.215] 
7. Litigation  [§ 14.216] 

a. EEOC Litigation  [§ 14.217] 
b. Private Litigation  [§ 14.218] 

B. Local Fair-Employment Agencies  [§ 14.219] 
1. Madison Equal Opportunities Commission  

[§ 14.220] 
a. In General  [§ 14.221] 
b. Filing the Complaint; Investigation  [§ 14.222] 
c. Initial Determination  [§ 14.223] 

(1) No Probable Cause  [§ 14.224] 
(2) Probable Cause  [§ 14.225] 

d. Hearings  [§ 14.226] 
e. Appeals  [§ 14.227] 

2. Milwaukee Equal Rights Commission  [§ 14.228] 
a. In General  [§ 14.229] 
b. Complaints; Investigations  [§ 14.230] 
c. Probable-Cause Determination  [§ 14.231] 
d. Hearings  [§ 14.232] 

VIII. Remedies Under WFEA  [§ 14.233] 
A. In General  [§ 14.234] 
B. Back Pay  [§ 14.235] 

1. Liability for Back Pay  [§ 14.236] 
2. Calculation of Back Pay  [§ 14.237] 

a. In General  [§ 14.238] 
b. Fringe Benefits  [§ 14.239] 
c. Prejudgment Interest  [§ 14.240] 
d. Statutory Offsets  [§ 14.241] 

(1) Interim Earnings/Duty to Mitigate  [§ 14.242] 
(2) Unemployment Insurance and Welfare Benefits  

[§ 14.243] 
3. Circumstances Terminating Back-Pay Liability  

[§ 14.244] 
a. In General  [§ 14.245] 
b. Respondent’s Unconditional Offer of 

Reinstatement  [§ 14.246] 
c. Complainant’s Voluntary Termination of 

Employment with Respondent  [§ 14.247] 
d. Complainant’s Unavailability for Employment  

[§ 14.248] 
e. Respondent’s Sale or Closure of Business  

[§ 14.249] 
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C. Front Pay  [§ 14.250]
D. Compensatory and Punitive Damages  [§ 14.251]
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