Index

References are to sections.

A

Abatement Orders

See also Occupational Safety and
Health Administration, Citation

Employees’ right-to-know statute,
7.32

Imminent danger, 7.93

Ability Testing, 2.20, 3.108—.111

Absence

See also Leave

Disability-related, 3.10, 4.98, 14.75
Employee handbook, 4.98

FMLA, 6.148-.177

Misconduct, 12.31

Unemployment insurance, 12.31

Accommodation
Disability, 2.59, 3.10, 11.11
—ADA requirements, 2.60, 14.86
—AIDS, 9.34
—nicotine addiction, 7.17
—qualified individual, 2.59
—Rehabilitation Act, 2.45
—reasonable, 2.60, 14.75, 14.86
—substance abuse, 3.95, 14.86
—WFEA standard and proof,
14.66, 14.75, app. 14E
—worker’s compensation
exclusivity of remedy, 14.90
Religion, 3.16, 3.123, 4.106,
14.114

ADA
See Americans with Disabilities
Act
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ADEA
See Age Discrimination in
Employment Act

Administrators
See also Managers
Overtime, 5.13

Advertising, 3.50-.54
Affirmative action, 3.51, 3.54
Equal opportunity, 2.48, 3.51
False or deceptive, 15.95

Affirmative Action, 2.48

Advertising, 3.51, 3.54

Disabled persons, 2.44

Employment application form,
3.56, 3.59

Executive Order No. 11,246, 2.42,
2.48

Hiring inquiries, 3.39, 3.62

Rehabilitation Act, 2.44, 2.48

Reverse discrimination claims,
2.48,14.108

Age

See also Age Discrimination in
Employment Act

Bona fide occupational
qualification, 2.28, 3.35, 14.46

Help-wanted advertising, 3.48

Hiring inquiries, 3.8, 3.35, 3.62

WEFEA provisions, 14.34—.43

—ADEA compared, 14.44-51

—defenses, 14.36-.43
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INDEX

Age Discrimination in
Employment Act (ADEA),
2.24-34,14.17,16.17

Coverage, 2.25

Enforcement, 2.32, 14.209-.218

Exceptions, 2.27-.31

OWBPA amendments, 2.34, 14.50,
14.51

Remedies, 2.33

Waiver, 2.34, 11.59, 14.50

WFEA provisions compared,
14.44-51

AIDS

Generally, 9.33, 16.9, 16.33, 16.34
As disability, 9.34

Insurance, 9.38

Privacy issues, 9.33-.39

Provision of care, 9.37

Testing, 2.180, 3.92, 9.34-.36

Alcohol

See also Drug and Alcohol Testing

Employee handbook, 4.94

Hiring inquiries, 3.19

Off-premises consumption, 3.19

Worker’s compensation penalty,
8.81

Alcoholism

ADA coverage, 3.102, 4.94, 14.87

Disability discrimination, 3.102,
4.94,14.70, 14.86

Misconduct, 12.28, 12.31

Aliens

See Immigration Reform and
Control Act; Undocumented
Workers

Alternative Dispute Resolution
(ADR), 10.30-.35

Americans with Disabilities Act
(ADA), 2.49-.63, 14.18

Index-2

Accommodation requirements,
2.60, 14.86

Association provision, 14.89

Coverage, 2.50, 2.52-.58, 14.81—
.83

—alcoholics, 3.102, 4.94, 14.87

—drug users, 3.101, 4.93, 9.52,
14.87

—smokers, 7.17

Drug and alcohol testing, 3.102

Enforcement, 2.61, 14.209-.218

Hiring inquiries, 3.10, 3.75, 14.88

LGBT issues, 16.18, 16.28, 16.34

Medical examination provisions,
3.90, 14.88

Medical records maintenance,
10.47

Preemption, 2.63, 8.49

Remedies, 2.62

Substantially limits, definition of,
2.55, 3.10, 14.81-.82

WFEA handicap provisions
compared, 14.79-.89

Worker’s compensation, effect on,
2.63, 8.82

Ancestry, 14.97, 14.101
See also National Origin

Antinepotism, 3.31, 3.119, 14.94,
14.97

Antitrust Claims, 1.46, 15.40,
15.92

Application
See Employment Application

Arbitration

Employment application
agreement, 3.67, 3.125

Employment contract provision,
4.72

Remedy, private or alternative,
13.31
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INDEX

Arrest and Conviction Records,
14.52-.62, app. 14B

Bondability exception, 14.61

Caregiver-background laws, 3.9,
14.60

Daycare employee exception, 14.60

Definitions, 9.42, 9.46, 14.53

Failure to register with selective
service system, 14.57

False academic credentials, 14.58

Hiring inquiries, 3.9, 3.125, 14.61

Military discharge, 3.13

Negligent hiring, 3.135

Nurse licensure, 9.43

Privacy issues, 9.40—-.46

Security-related businesses, 14.57

Substantial relationship exception,
9.43, 9.45, 14.56

Suspension from employment,
14.56

Assault, 1.46, 11.46

Athletes
Unemployment insurance, 12.78

Attorney Fees

ADA, 2.62

ADEA, 2.33

Civil Rights Act of 1991, 2.66

ERISA litigation, 6.87

FMLA (Wisconsin), 6.177

Madison Equal Opportunities
Ordinance, 14.274

Milwaukee Equal Rights
Ordinance, 14.275

Misappropriation of trade secrets,
15.80

Title VII, 2.23, 14.271

Unemployment insurance, 12.104

WFEA, 14.252-.260

Wrongful discharge, 13.46

Attorney General
Wage and hour enforcement, 5.67,
5.68

© June 2019, State Bar of Wisconsin

At-Will Employment, 1.25-.46

Disclaimer, 4.85, 4.86, 10.5, 11.23

Employee handbook, 4.78, 4.79,
4.85, 4.86, 4.95, 13.8

Employment application form, 3.64

Express contract provision, 4.67

Limitations

—contractual, 1.41, 4.43, 4.79,
11.17-.23,13.4-11

——public policy, 1.38-.40, 4.53,
11.36, 13.16, 13.24

—statutory, 1.36, 11.24—-.35

—tort, 1.42—-.46

Notice of resignation requirement,
4.100

Oral contracts, 3.77, 4.40, 4.44.
See also Employment Contracts

Performance evaluation, 4.99

Presumption, 3.76, 11.21

Probationary period, 10.8

Tortious interference, 1.45, 13.22,
15.89

Authorization and Release
References, 3.70, app. 3B

Availability for Work, 12.67—.70

Back Pay

ADA, 2.62

ADEA, 2.33

Employee’s right-to-know statute,
7.31

FMLA (Wisconsin), 6.177

Madison Equal Opportunities
Ordinance, 14.274

Milwaukee Equal Rights
Ordinance, 14.275

OSHAct, 7.78, 7.82

Plant closings, 2.135, 2.145

Refusal to work, 7.78

Title VII, 2.23, 14.271
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INDEX

Unemployment insurance, 12.95,
14.243

WARN, 2.129

Welfare benefits, 14.243

WFEA, 14.13, 14.235-.243

Wrongful discharge, 4.53, 13.38,
13.40-.41

Background Checks
Caregivers, 3.9, 14.60

Bad Faith
Discharge, 1.43, 13.15, 15.38
Worker’s compensation, 8.84

Bankruptcy

Debtor protection, 3.81

Hiring inquiries, 3.30

Provisions against discrimination
or discharge, 11.33

Qualified retirement plans, 6.97

Benefits, ch. 6

See also Employee Retirement
Income Security Act of 1974;
Insurance; Leave; Nonqualified
Deferred Compensation Plans;
Older Workers Benefit
Protection Act; Pension Plans;
Qualified Retirement Plans;
Sick Pay; Vacation; Welfare
Benefit Plans

ADEA, 2.31, 2.34, 14.51

Bona fide plans, 2.31, 2.34

Employee handbook, 4.101-.106

FMLA (Wisconsin) provisions,
6.173-.174

Modification or termination,
6.178-.180

Bisexuality, 16.2, 16.3, 16.8
Blacklisting, 3.46

Board and Lodging
Wage deduction, 5.23, app. 5A

Index-4

Bona Fide Occupational
Qualifications (BFOQs), 2.21,
3.32-.37,16.16

Age, 2.28, 3.35, 14.46

National origin, 2.21, 3.38, 14.102

Religion, 2.21, 3.36, 14.112

Sex, 2.21, 3.37,7.83, 14.117

Bondability, 14.61

Bonus
Employment contract provision,
4.63

Breach of Contract, 13.4-.11

See also Tortious Interference with
Contract

Damages, 4.47, 4.51-55, 11.20

—Iliquidated, 4.56, 4.70, 13.49,
15.44, app. 15A

—mitigation of, 4.54

—restrictive covenant, 15.43,
15.44, app. 15A

Defenses, traditional, 13.26

Nondisclosure agreement, 15.87

Progressive discipline policy, 10.20

Remedies, 4.44-.55, 13.39-.49

Restrictive covenant.

See generally Restrictive
Covenants

Standard for determining, 4.68

Superseding, as restrictive covenant
defense, 15.37

Breach of Fiduciary Duty, 6.81-
.84, 6.87

Breach of Loyalty, 15.91
Break Periods, 5.26

Building Inspections
Division of Industry Services,
7.23-27
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INDEX

Business

Closing, 2.140, 14.249. See also
Plant Closings

Faltering, 2.129, 2.143

Relocation, 2.114, 2.143

Sale. See Sale of Business

Business Conditions
Unforeseeable, 2.130, 2.143

Business Necessity, 2.66

C
Cafeteria Plans, 6.138
Caregiver, 14.60

Case Evaluation

Unemployment insurance claim,
12.101

Wrongful discharge, 13.3

Cash Balance Plans, 6.22

Charitable Activities, 5.32
See also Nonprofit Organizations;
Volunteers

Child Support
Withholding, 5.82

Children

See also Dependent Care Benefits;
Family and Medical Leave Act
(Wisconsin); Minors

Fetal protection, 7.83

Hiring inquiries, 3.17

Choice of Law, 4.74, 15.48

Citizenship, 2.156-.163, 3.14,
3.120, 14.103
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Civic Activities, 5.32
Civil Rights Act of 1866, 2.35—-.39
Civil Rights Act of 1871, 2.35-.39

Civil Rights Act of 1964
See Title VII

Civil Rights Act of 1991, 2.64—.66
ADA incorporation, 2.62

Claim Preclusion, 1.24, 13.35,
14.278

Clean Indoor Air Act
See Smoking Prohibited Act

Close Corporations, 12.6-.7,
12.44

Coemployee

Exclusivity of worker’s
compensation remedy, 3.136,
8.47

Negligent hiring, 3.136

Offensive conduct, 12.47

Collective Bargaining
Agreements

See also Unions

Drug and alcohol testing, 3.103,
9.53

Genetic testing provision, 14.140

Termination of employment under,
11.19

Color, 3.15, 14.104-.108
See also Race

Commuting, 8.23

Compensation
See Wages
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INDEX

Compensatory Time, 5.42

Competition
Postemployment, ch. 15
Unfair, 15.94

Complaint Resolution
See Alternative Dispute Resolution

Computer Employee
Wage and overtime exemption,
5.16

Concerted Activities, 7.77, 9.85
Conciliation, 14.215, 14.225

Conduct
Employee handbook, 4.95

Confidentiality

See also Disclosure; Nondisclosure
Agreements; Privacy;
Restrictive Covenants,
Confidential information basis;
Trade Secrets

OSHA inspection, 7.111

References, 3.85

Confirmation Letter, 3.125

Consent and Release
References, 3.70, app. 3B

Consideration, 4.59, 15.35

Consolidated Omnibus Budget
Reconciliation Act (COBRA),
6.126-.132, 6.134, app. 6B

Conspiracy, Civil, 15.90

Construction Workers
Poster, app. 10T

Index-6

Constructive Discharge, 11.6
Unemployment insurance, 12.42
WARN provisions, 2.120
WFEA, 14.6

Constructive Quit, 12.43
Constructive Resignation, 11.6

Conviction Record
See Arrest and Conviction Records

Costs and Expenses

See also Attorney Fees
WFEA, 14.253

Wrongful discharge, 13.46

Course of Employment
Worker’s compensation, 8.16—.31

Credit Record, 3.30, 3.81
Credit Reports, 3.81
Summary of consumer rights under

FCRA, app. 3D

Creed
See Religion

Criminal Fine Enforcement Act
of 1984, 7.183

Criticism, Abusive, 12.47

Customer Lists, 15.69-.72
See also Trade Secrets

Damage
Wage deduction, 5.85

Damages
ADA, 2.62
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INDEX

ADEA, 2.33

Antitrust, 15.92

Breach of contract, 4.48, 4.51-.55,
11.20. See also Liquidated, this
heading

Breach of restrictive covenant,
15.43, 15.44, app. 15A

Civil Rights Act of 1991, 2.23,
2.66, 14.271

Conspiracy, civil, 15.90

FMLA (Wisconsin), 6.177

Foreseeability, 13.40

Invasion of privacy, 9.13

Liquidated, 4.56, 4.70, 13.49,
15.44, app. 15A

Madison Equal Opportunities
Ordinance, 14.274

Milwaukee Equal Rights
Ordinance, 14.275

Misappropriation of trade secrets,
15.78-.79

Mitigation, 4.54, 13.37, 14.242

Promissory estoppel, 13.11

Title VII, 2.23, 14.271

Tortious interference with contract,
15.89

WEFEA discrimination, 14.236,
14.250

Wrongful discharge, 13.41, 13.44,
13.47-.49

Day-Care Employees
Arrest and conviction record, 14.60

Day Hires
Document requirements, 3.127

Death

Criminal prosecution, 7.39, 7.171
OSHA investigation, 7.94
Worker’s compensation, 8.69—.73

Death Benefits, 6.129

Qualified retirement plan, 6.59
Worker’s compensation, 8.69—.73

© June 2019, State Bar of Wisconsin

Defamation, 1.44, 9.19-.23, 9.41,
9.48, 9.55, 9.67, 9.73, 13.19

Disclosure of personnel records,
9.67

Disclosure of test results, 9.55

Misappropriation of trade secrets,
15.95

References, 3.83, 11.63

Retaliatory suit, 14.148

Defend Trade Secrets Act,
2.188, 15.55

Deferred Compensation Plans,
6.101-.109

Demotion, 10.23, 10.26

Department of Defense
Drug-free work force, 3.101

Department of Industry, Labor
and Human Relations
(DILHR)

See Department of Safety and
Professional Services;
Department of Workforce
Development (DWD)

Department of Justice (Federal)
FLSA enforcement, 5.73
OSHA prosecution, 7.176

Department of Justice
(Wisconsin)

Plant-closing law enforcement,
2.144

Department of Labor
ERISA enforcement, 6.87, 6.109
FLSA enforcement, 5.72

Department of Safety and
Professional Services
Hearings by, 7.28
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INDEX

Injury report, 7.26

Inspections by Division of Industry
Services, 7.23-.27

Safety and health regulations, 7.15,
7.20,7.21

Department of Transportation
(Federal)
Drug tests, 3.100

Department of Workforce
Development (DWD)

Equal Rights Division.

See Equal Rights Division

Injury report, 7.26

Plant-closing law enforcement,
2.144

Unemployment insurance
administration.

See Unemployment Insurance

Wage and hour enforcement, 5.67,
5.75, app. 5A

Worker’s Compensation Division.

See Worker’s Compensation

Dependent Care Benefits, 6.137

DILHR

See Department of Safety and
Professional Services;
Department of Workforce
Development (DWD)

Disability

See also Americans with
Disabilities Act; Disability
Discrimination Under WFEA;
Rehabilitation Act of 1973;
Worker’s Compensation

Absences due to, 3.10, 4.98, 14.71,
14.77

Accommodation.

See Accommodation

Affirmative action, 2.44

Definitions, 2.46, 2.52—.58, 14.81—
.83. See also Americans with

Index-8

Disabilities Act, Coverage;
Disability Discrimination Under
WFEA

Help-wanted advertising, 3.50

Hiring inquiries, 3.10, 3.63, 3.76,
14.88

Qualified individual, 2.59

Special minimum wage, 5.7, app.
10H

Veterans, 2.167, 3.54

Disability Benefits, 6.136
See also Worker’s Compensation,
Benefits

Disability Discrimination Under
WFEA, 14.62—.90, app. 14E

See also Americans with
Disabilities Act; Disability

Accommodation.

See Accommodation

ADA, effect of, 2.63

ADA provisions compared, 14.79—
.89

AIDS, 3.92,9.34

Alcoholism, 3.96, 4.94, 14.70,
14.87

Case-by-case evaluation, 14.76

Defense, 14.66, 14.72—.76

Definition, 14.63, 14.67, 14.81

Drug addiction, 3.96

FMLA (Wisconsin) provisions
distinguished, 14.78

Hiring inquiries, 3.10, 3.63, 14.88

Medical examination, 3.94, 14.88

Nicotine addiction, 7.17

Proof, 14.64-.77

Worker’s compensation exclusivity
of remedy, 1.18, 8.46, 14.90

Disaster, 2.131, 2.143

Discharge

See Constructive Discharge;
Termination of Employment;
Wrongful Discharge
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INDEX

Discipline

See also Demotion
Employee handbook, 4.96
Good cause, 2.29
Misconduct, 4.96
Progressive, 4.96, 10.19-.21

Disclaimer

At-will employment, 4.85, 4.86,
10.5,11.23

Employee handbooks, 4.83-.86,
10.7,11.23

Disclosure

See also Nondisclosure
Agreements

Personnel records, 9.67

Test results, 9.31, 9.36, 9.55

Trade secrets. See Trade Secrets

Worker’s compensation, 8.93

Discovery

Unemployment insurance, 12.102
WEFEA discrimination, 14.185
Worker’s compensation, 8.91, 8.93

Discretionary Payments at
Termination, 11.55-.59

Discrimination, ch. 14

See also Bona Fide Occupational
Qualifications; Disparate
Impact; Equal Rights Division;
Fair Employment Laws;
Wisconsin Fair Employment
Act

Bases, prohibited, 14.5, 14.33-
.136, app. 14A. See also
individual bases of
discrimination (e.g., Age)

Complaints, dismissal of, 14.172

Demotions, 10.23, 10.26

Disparate impact theory, 14.31

Disparate treatment theory, 14.27—
.30
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Enforcement. See Equal
Employment Opportunity
Commission; Equal Rights
Division; Madison Equal
Opportunities Commission;
Milwaukee Equal Rights
Commission

Hiring, 3.2—.46

“In part” test, 14.32

Insurance

—age, 14.40, 14.51

—Ilawful product use, 14.135

—marital status, 14.93

—sex, 14.118

Leave, granting of, 11.12, 14.118

Medical examination, 3.91, 3.94,
14.88

Mental Health Disability, 14.69

Mixed motive, 2.65, 14.32

Promotions, 10.23

Proof

—NMcDonnell Douglas method of,
14.29

—under WFEA, 14.23-.32, 14.197

Qualified retirement plans, 6.38—
43

Remedies. See individual Acts

Retaliatory. See Retaliation

Reverse, 2.48, 14.108

Termination of employment, 11.25,
11.42

Transfers, 10.23

Wages, 3.32, 3.129, 5.93, 14.128.
See also Equal Pay Act

Whistleblower protection.

See Retaliation

Dishonesty
Unemployment insurance, 12.33

Disparate Impact, 14.31, 14.107
Arrest and conviction record, 3.9
Artificial intelligence (use of), 3.5
Compensation history, 3.32
Credit report, 3.81

Hiring inquiries, 3.9, 3.26-.32
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INDEX

Nepotism policy, 3.119
Recruiting, 3.47, 3.55
Shaving policy, 3.123
Testing, 3.87, 3.110

Disparate Treatment, 14.27-.30
See generally Discrimination

Dispute Resolution

See also Complaint Resolution

Employment contract provisions,
4.71-73

Distribution and Solicitation,
4.93

District Attorney
Wage and hour enforcement, 5.68

Documents
See Personnel Documents

Domestic Partnership, 3.12
Dress, 2.179, 3.123

Drug and Alcohol Testing, 3.95—
.103
See also Drug-Free Workplace Act
Department of Defense rules, 3.101
Department of Transportation rules,
3.100
Discrimination, 3.102, 9.52
Employee handbook, 4.94
Employment application form, 3.71
Privacy issues, 3.96, 9.47—-.56
Subject of bargaining, 3.103, 9.52
Unemployment compensation,
9.54, 12.28, 12.60, 12.80,
12.110

Drug-Free Workplace Act,
2.153-.155, 3.99, 9.55

Index-10

Drugs

ADA coverage, 3.102, 4.93, 9.52,
14.87

Drug-free workplace policy, 3.99

Employee handbook, 4.93

Worker’s compensation penalty,
8.81

Dual Persona Doctrine, 8.48, 9.17
Due Process, 11.43

Duty of Loyalty, 15.91

Duty to Warn, 11.65

DWD
See Department
Development

of Workforce

E
Earning Capacity, 8.61
Economic Realities Test, 1.7
Education, 3.28

EEOC
See Equal Employment
Opportunity Commission

Electronic Mail (E-mail), 9.79-
.83

Emotional Distress, Intentional
Infliction of, 1.46, 8.46, 13.20,
13.33

Employee

Definitions, 1.3—.7. See also
individual Acts

Highly compensated, 6.38—.43,
6.109
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INDEX

Employee Assistance Programs,
9.58

Employee Benefits
See Benefits

Employee Handbooks

As contracts, 1.41, 4.76-.79, 10.6,
10.7,11.23,13.8

Disclaimer, 4.83-.86, 10.7, 11.23

Modification, 4.86, 4.88

Provisions, 4.81-.106

Receipt, 4.86

Employee Polygraph Protection
Act of 1988, 2.141-.143, 3.103,
9.26

Poster, 10.55, app. 10R

Employee Retirement Income
Security Act of 1974 (ERISA),
ch. 6

See also Qualified Retirement
Plans; Welfare Benefit Plans

Generally, 2.98-.100, 6.3

Amendments, 6.4

Claims, 6.86

Coverage, 2.99

Litigation, 6.87

Nongqualified deferred
compensation plan exemptions,
6.106-.109

Preemption, 1.17, 6.5

—exceptions, 1.17, 6.5, 6.56, 6.135

—health plans, 6.5, 6.123, 6.133

—wrongful discharge, 13.33

Employee Stock Ownership
Plans (ESOP), 6.19, 6.56

Employees’ Right-to-Know Law,
2.88-.90, 7.16, 7.31-.34
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Employer
Definitions, 1.3-.6, 1.8, 1.9. See
also individual Acts

Employment Agency
WFEA definition, 14.11

Worker’s compensation, 8.3, 8.8

Employment Agreements, ch. 4
See also Employment Contracts

Employment Application, 3.56—
72

Falsification, 3.66, 14.88

Inquiries to be avoided, 3.59, 3.61,
app. 3A

Retention, 3.72

Statements, 3.64—.71

Employment Contracts, ch. 4

See also Collective Bargaining
Agreements; Nondisclosure
Agreements; Restrictive
Covenants

Altering at-will status, 1.41, 4.43,
4.60,4.79, 11.17-.23, 13.5-.10

Breach. See Breach of Contract

Consideration, 4.59, 15.35

Employee handbooks as, 1.41,
4.79, 13.8. See also Employee
Handbooks

Employer policies as, 4.80, 10.6,
11.21,11.23,13.8

Express, 1.41, 4.42, 4.79, 10.20,
13.6—-.8. See also Provisions,
this heading

Implied, 4.41-.44, 13.9

—disclaimer, 11.21

—employee handbook, 4.79

—gratuitous severance payments,
11.56

—progressive discipline, 10.20,
11.21

Oral, 3.77, 4.38-.40, 4.44, 11.21,
13.10, 13.27
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INDEX

Provisions, standard, 4.57—.74,
11.20

Remedies for breach, 4.45-.56

Renewal, 4.66

Statute of frauds, 4.39, 13.27

Tortious interference, 1.45, 13.22,
15.89

Employee Handbooks, 4.75-.106
Employment Loss, 2.112—-.114

Employment Relationship, 1.3—.9

Advantages and disadvantages,
4.34-.36

Independent contracting
distinguished, 1.4, 1.7, 1.12,
4.18,4.35,4.36,8.7,12.8-.11

Partnership distinguished, 1.13,
12.6

Worker’s compensation test, 8.5—.9

Equal Employment Opportunity
Clauses and Statements
Advertising, 2.42, 3.51
Employee handbook, 4.89
Employment application form, 3.65
Executive Order No. 11,246, 2.42
Governmental contractors, 2.42
LGBT matters, 16.2, 16.15, 16.16
Postings, 10.55, app. 100

Equal Employment Opportunity
Commission (EEOC)

Generally, 14.210

ADA enforcement, 2.61, 14.210

ADEA enforcement, 2.32, 14.210

Compliance Manual, 14.212

Conciliation, 14.215

Guidelines

—employee selection procedures,
2.20, 3.108

—national origin discrimination,
14.97, 14.102

—religious discrimination, 14.110,
14.114

Index-12

—seniority systems, 2.30
—sexual harassment, 14.121,
14,122, 14.123
Investigation, 14.211
Letter of determination, 14.213
Litigation, 14.217, 14.277
Mediation program, 14.214
Recordkeeping and reporting
requirements, 10.45
Right-to-sue letter, 14.218
Title VIl enforcement, 2.22,
14.209-.218
Worksharing agreement with ERD,
14.211, 14.277

Equal Pay
See Equal Pay Act; Wages,
Discrimination

Equal Pay Act, 2.12-.14

Equal Rights Division (ERD)

Generally, 14.153, app. 14G

Appeal, 14.205-.207

—no-probable-cause
determination, 14.176, 14.203

——preliminary determination,
14.165

Attorney fee award procedure,
14.260

Complaint, 14.154-.164, app. 14G

—amendment, 14.164

—answer, 14.183, 14.242

—dismissal, 14.165, 14.176,
14.177, 14.203, 14.204

—form, app. 14J

—service, 14.168

Decision, 14.201-.204

Decision Digest, 14.67, 14.153

Determination

—evidence, 14.194-.198

—initial (probable cause), 14.173—
176, 14.195

—preliminary, 14.165

Early Mediation Program, 14.177,
app. 140
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FMLA (Wisconsin) enforcement,
6.176, app. 6C

Hearing, 14.190-.204

—certification to, 14.180

—failure to appear, 14.199

—notice, 14.182

—postponement, 14.184

—record, 14.200

Injunctive relief, 14.261-.268

Investigation, 14.166-.172, 14.277

Judicial review, 14.207

Jurisdiction, 14.90, 14.113, 14.165

Prehearing procedures, 14.179—
.188

Probable cause

—hearing, 14.190-.204

—initial determination, 14.173—
176, 14.195

—reasonable cause (EEOC)
contrasted, 14.213

Settlement, private, 14.177

Subpoena, 14.136, 14.187, app.
14K

Worksharing agreement with
EEOC, 14.211, 14.212, 14.277

Worksharing agreement with
Madison Equal Opportunity
Commission, 14.277

Equitable Relief, 4.50
See also Injunctive Relief
Invasion of privacy, 9.14
Title VII, 2.23

ERD
See Equal Rights Division

ERISA
See Employee Retirement Income
Security Act of 1974

Estoppel

Collateral, see Claim Preclusion

Promissory, see Promissory
Estoppel
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Ethnic Discrimination
See National Origin

Evaluation of Claim
See Case Evaluation

Evaluation of Work Performance
See Performance Appraisals

Excess Benefit Plans, 6.108

Executive Order No. 11,246
Generally, 2.40-.42
Affirmative action, 2.42, 2.48

Executive Order No. 13,658
Coverage, 2.82
Scope, 2.83

Executive Order No. 13,706
Coverage, 2.111
Scope, 2.112

Executives
Age distinctions, 14.41, 14.47
Overtime, 5.12

=

Fair Credit Reporting Act, 2.186

Fair Employment Laws, 2.10-.66,
14.2-22, app. 14A

See also Discrimination and
individual Acts

Choice of forum, 14.278, app. 14A

Cross-filing, 14.277

Fair Labor Standards Act
(FLSA), 2.74-.76

See also Hours; Wages

Coverage, 1.7,2.71,5.3,5.11-.13

Enforcement, 5.71-.74

Overtime calculation, 5.34—-.42

Index-13



INDEX

Posting, 10.55
Relationship to state law, 5.1

Fairness, 11.43
False Imprisonment, 11.46

Family and Medical Leave Act of
1993 (Federal), 2.101-.103,
6.149, app. 6C

Military family members, 2.99

Posting, 10.55, app. 10S

Qualifying exigency, defined,
2.103

Family and Medical Leave Act
(Wisconsin), 2.104-.106,
6.150-.177, app. 6C

Benefits provisions, 6.173-.174

Coverage, 2.102, 6.151

Employer acts, prohibited, 6.175

Enforcement, 6.177

Family leave, 6.153-.156, 6.164—
.69

LGBTQ issues, 16.1, 16.4, 16.19

Medical certification, 6.158-.163

Medical leave, 6.157, 6.164—.69

Notice to employer, 6.165

Postings, 6.176, 10.54, app. 10E

Provisions, compared with federal
law, app. 6C

Reinstatement rights, 6.174

Remedies, 6.177

Scheduling of leave, 6.166—.169

Serious health condition, 6.162,
14.78

Substitution of leave, 6.170, 6.172

WFEA disability provisions
distinguished, 14.78

Faulty Workmanship, 5.85
Federal Consumer Credit

Protection Act, 5.92

Index-14

Federal Unemployment Tax Act
(FUTA), 12.3,12.12, 12.15,
app. 12A

Fetal Protection Policies, 7.83

Fiduciaries
Qualified retirement plans, 6.70-
.84, 6.87

Fighting, 8.29

Finances, Personal, 3.30
See also Credit Reports

Fire Detection and Prevention,
7.20

Firefighters, 14.42, 14.47, 14.136

Fixed-Term Employment
Employment contract provisions,
4.47,4.49

FLSA
See Fair Labor Standards Act

FMLA
See Family and Medical Leave Act

Foreseeable Risk of Harm, 3.134
See also Negligent Hiring

Forum
Discrimination complaint, 14.278,
app. 14A

Front Pay

ADEA, 2.33

Retaliation cases, 14.149

Title VII, 2.23

WFEA provisions, 14.149, 14.250,
14.267

Wrongful discharge, 4.35, 13.44
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INDEX

G
Garnishment, 2.80, 5.87-.92

Gender-Based Harassment,
Transgender status, 14.122

Gender identity, change of sex,
and transgender status, 2.17,
16.2, 16.3, 16.15, 16.21, 16.28,
16.31

Transgender discrimination, 16.2

Transgender  Employees, 16.2,
16.15, 16.16

Transgender individuals, 16.2,
16.3, 16.4, 16.15, 16.16,
16.28

Genetic Information
Nondiscrimination Act, 3.4,
3.5, 3.95,9.67, 9.96, 14.138

Genetic Testing, 2.176, 3.93, 9.96,
14.138-.141

Governmental Contractors

See also Grant Recipients

Affirmative action, 2.42, 2.44, 2.48

Drug-Free Workplace Act
coverage, 2.154

Executive Order No. 11,246, 2.40—
42

Honesty testing, 2.150

Prevailing wage, 5.94

Rehabilitation Act coverage, 2.44

Vietnam-era veterans, 2.48, 3.39,
3.49,3.54

Grant Recipients

Drug-Free Workplace Act
coverage, 2.153-.155

Rehabilitation Act coverage, 2.44

Grooming, 2.179, 3.123
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H

Handbooks, Employee, 4.75-.80

Harassment

See also Sexual Harassment

Complaint procedure, 4.90

Employee handbook provision,
4.90

Ethnic, 14.101

Gender-based, 14.126

Investigation, 4.90, app. 14M

Policy, 4.90, app. 14L

Racial, 14.106

Hazardous Substances

See also Employees’ Right-to-
Know Law

Employee exposure records, 7.65

Hazards

See also Unsafe Working
Conditions

Age distinctions, 14.42

Disability discrimination defense,
14.72, 14.85

Employee OSHA complaint, 7.92,
app. 7F, app 7G

Hazard Communication Standard
(HCS), 7.16, 7.32-.34, 7.64,
7.84

Imminent danger, 7.93, app. 7H

Injunctive relief, 7.74

Minors, 5.59

Refusal to work, 7.75-.78

Reproduction, 7.83

Special duty of care, 14.75

Health

See also AIDS; Alcoholism;
Americans with Disabilities
Act; Family and Medical Leave
Act of 1991; Family and
Medical Leave Act (Wisconsin)

Hiring inquiries, 3.10, 3.63
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INDEX

Serious health condition, 6.162,
14.78

Voluntary termination for reason
of, 12.48

Health Insurance Portability and
Accountability Act of 1996
(HIPAA), 6.122

Health Maintenance
Organization (HMOs), 6.124

Health Plans, 6.118—.134

Benefits

—coordination, 6.123

—mandated, 6.122

—rportability of, 6.122

Continuation and conversion,
6.125-.134, app. 6B

FMLA (Wisconsin) provision,
6.173

Marital status discrimination, 14.91

Modification or termination, 6.180

Sex discrimination, 14.116

Subrogation, 6.123

Voluntary employee benefit
association, 6.119

Height, 3.29, 14.100

Highly Compensated Employee
Wage and overtime exemption,
5.15

HIPAA
See Health Insurance Portability
and Accountability Act of 1996

Hiring, ch. 3
Negligent, 3.131-.136
Order, 14.265

HIV
See also AIDS
HIV-positive applicants, 16.28

Index-16

Testing, 16.34
Transmission, employer liability
for, 9.39

Holiday Pay, 6.141, 12.92

Holidays, 6.141-.143
Employee handbook provisions,
4.106

Honesty Testing

Disclosure of results, 9.31

Employment application notice,
3.71

Federal law, 2.141-.143, 3.106,
9.26, 10.55, app. 10R

Hiring, 3.71, 3.104-.107

Notice of protection, 9.29

Poster, app. 10G

Privacy issues, 9.24—.32

Remedies, 9.32

Wisconsin law, 2.150-.152, 3.107,
9.27-.32, 14.142

Horseplay, 8.28

Hours, ch. 5

See also Fair Labor Standards Act;
Overtime

Compensatory, 5.42

Definitions, 5.22

Disabled employees, 3.10, 4.98

Employee handbook, 4.79

Enforcement, 5.65-.75, 5.101, app.
5B

Federal and state laws, 5.1

Holidays, 4.106, 6.141-.143

Jurisdiction, 1.19-.23

Migrant workers, 5.99

Minors, 5.51-.54

Recordkeeping, 5.45-.47

Religious accommaodation, 3.15,
4.106, 14.114

Worked, 5.24-.32
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INDEX

llIness

Accommodation, 11.11. See also
Accommodation

Occupational. See Occupational
IlIness

Immigration Reform and
Control Act (IRCA)

Antidiscrimination provisions,
2.156-.159, 3.14, 3.120

Employment of undocumented
alien, 2.157, 3.120

Verification and recordkeeping,
2.157-.159, 3.127, app. 3C,
10.40

Independent Contractor, 1.12

Employee distinguished, 1.4, 1.7,
1.12,4.34-.35

Restrictive covenants, 15.7

Unemployment insurance, 12.8—-.11

Wage and hours exemption, 5.18

WFEA, 14.9

Worker’s compensation, 8.7

Individual Retirement Account
(IRA), 6.110-.114

Individual Rights, ch. 9
Infectious Agents, 2.89

Injunctive Relief

ADA, 2.61

ADEA, 2.33

Cease and desist orders, 14.264

Mass layoff, 2.123

Misappropriation of trade secrets,
15.77

Order to hire, 14.265

Order to reinstate, 14.265

Plant closing, 2.122

Restrictive covenant action, 15.42

Smoking Prohibited Statute, 7.37
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Tortious interference with contract,
15.89

Unsafe working conditions, 7.74

WEFEA discrimination, 14.261-.268

Wrongful discharge, 13.43

Injuries, Reporting of, 7.64, 7.66

Injury

See also Worker’s Compensation

Accommodation, 11.11. See also
Accommodation

Definitions

—OSHAct, 2.87

—serious physical harm, 7.119

—Worker’s Compensation Act,
8.11

Division of Industry Services, 7.24

Recordkeeping and reporting

—OSHAct, 2.85, 7.66, 7.84, 7.101,
10.44, app. 7C, app. 7D

—Worker’s Compensation Act,
7.26,10.42

Inspections

OSHA.. See Occupational Safety
and Health Administration

Insubordination

Unemployment insurance, 12.32

Insurance

See also Health Plans

Age distinctions, 14.41, 14.42,
14.43

AIDS or HIV, 9.38

Death benefits, 6.135

Disability, 6.136

Employee handbook, 4.102

Fiduciary, 6.84

Lawful-product discrimination,
14.135

Marital-status discrimination, 14.93

Pension Benefit Guaranty
Corporation, 6.96

Sex discrimination, 14.118

Worker’s compensation, 8.3
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Insurance Agents
Restrictive covenants, 15.32

Intellectual Property, 15.95

Interference with Contract, 1.45,
13.22, 15.89

Interviews, 3.73—.79
Intrusion, 9.10

Invasion of Privacy, 9.6-.17,
13.21
See also Privacy

IRCA

See Immigration Reform and
Control Act

Issue Preclusion, 1.24, 12.103,

13.36, 14.278

JK

Job Applications
See Employment Applications

Job Description, 3.76, 10.13

Job-Relatedness

Civil Rights Act of 1991, 2.66

Disability discrimination defense,
14.72-.76

Employment application questions,
3.59

Lawful-product discrimination,
14.132

Performance appraisal, 10.13

Job Service
Registration, 12.19, 12.70

Joint Employment, 1.9, 5.43

Index-18

Jurisdiction, 1.19-.23
ERD, 14.94, 14.113
ERISA, 6.87

Jury Duty, 4.103, 6.145

Jury Trial
ADA, 2.66
Civil Rights Act of 1991, 2.23

L

Labor and Industry Review
Commission (LIRC)

Discrimination appeal, 14.206—.207

Unemployment insurance appeal,
12.113-.116

Worker’s compensation appeal,
8.110, 8.112

Labor Dispute

See also Lockout; Strikes

Unemployment insurance
disqualification, 12.71-.75

Labor Management Relations
Act (LMRA), 2.6, 7.77, 13.33

Labor-Management Reporting
and Disclosure Act, 2.6

Labor Market Reports
Unemployment insurance, 12.64,
12.110

Labor Organizations
See Unions

Labor Relations
See also Unions
Statutes, 2.2-.9
Posting, 10.52—.55
Protection, 12.64
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Landrum-Griffin Act, 2.6
Language, 3.14, 3.24, 14.99
Lanham Act, 15.95

Law Enforcement Officers, 14.42,
14.47

Lawful Products, 3.18, 7.17, 9.87,
14.129-.136

Lawyers
Restrictive covenants, 15.31

Layoffs, 11.9

See also Mass Layoffs

Before strike, 12.73

Discharge characterized as, 11.48
Higher-paid workers, 2.29
Multiple, 2.116

Older workers, 2.29

Seasonal, 12.73

Leave, 11.7-.13

See also Family and Medical Leave
Act of 1993; Family and
Medical Leave Act
(Wisconsin); Vacation

Discrimination, 11.12, 14.116

Employee handbook provision,
4.104

Jury duty, 4.103, 6.145

Military, 2.166, 4.104, 6.144. See
also Veterans, Reemployment

Posting of policy, 10.54

Pregnancy-related, 14.118

Unemployment insurance, 12.69

Voting, 6.147

Witness duty, 4.103, 6.146

LGBTQ Employees, see generally
ch. 16

Applicants, 16.28

Representing LGBTQ clients in
employment matters, 16.4

Rights in the workplace, 16.2, 16.3
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Lie Detector Testing
See Honesty Testing

Liquidated Damages, 4.56, 4.70,
13.49, 15.44, app. 15A

LIRC
See Labor and Industry Review
Commission

Loaned Employees
Worker’s compensation, 8.8

Local Ordinances, 16.20—.27

Lockout

Help-wanted advertising, 3.53

Labor standards protection, 12.72

Recall rights, 11.10

Unemployment insurance, 12.72,
12.74

WARN notice, 2.134

Lodging, 5.23, app. 5A
Loyalty, Duty of, 15.91

Lunchrooms, 7.21

M

Madison Equal Opportunities
Commission (MEOC), 14.21,
14.220-.232, 14.274, 14.277

Madison Equal Opportunities

Ordinance, 14.21
Enforcement, 14.220-.227
Remedies, 14.274

Make-Whole Relief
See Back Pay; Reinstatement
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Management Rights
Employee handbook provision,
4.88

Managers

See also Administrators

Age distinctions, 14.41
Overtime eligibility, 5.12, 5.14

Marital Property
Qualified retirement plans, 6.98

Marital Status

Hiring inquiries, 3.11, 3.17, 3.31,
3.63

Insurance, 3.63, 4.102, 14.93

Spousal identity rules, 3.31, 3.119,
14.94

WFEA provisions, 14.91-.94

Marketing Information
See Trade Secrets

Mass Layoffs

See also Worker Adjustment and
Retraining Notification Act

Defined, 2.123, 2.141

Notice, 2.124-.131, 2.132

Project completion, 2.133

Wages, 2.129, 5.86

Wisconsin law, 2.136-.145

Meals, 5.23
Wage deduction, 5.20, app. 5A

Medical Examination, 3.10, 3.88-
.94

See also Genetic Testing

ADA provisions, 3.94, 14.88

Employment application form, 3.71

WFEA, 3.94, 14.88

Worker’s compensation, 8.92

Medical Expenses

Worker’s compensation, 8.64—.68,
8.104

Index-20

Medical History
Employment application form,
3.62-.63

Medical Records

See also Personnel Records
Employee access, 9.60
Hazardous substances, 7.65
Separate maintenance, 10.47

Medical Reports
Worker’s compensation, 8.39,
8.102, app. 8B

Meetings
Hours worked, 5.30

Memberships, 3.25

Merit System, 2.19, 10.29
Migrant Workers, 5.95-.101
Military Discharge, 3.13

Milwaukee Equal Rights
Commission (MERC), 14.22,
14.228-.232, 14.275

Milwaukee Equal Rights
Ordinance, 14.22, 16.23

Enforcement, 14.228-.232

Remedies, 14.275

Minimum Wage, 5.19-.32

Coverage, 5.4-.18

Deductions, 5.20, 5.23, app. 5A

Enforcement, 5.65-.75, app. 5B

Federal contract workers, 5.22

Migrant and seasonal workers, 5.95

Posters, app. 10H, app. 10P, app.
10K

Special, for disability, 5.6, app.
10H
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INDEX

Minors, 5.48-.63
Help-wanted advertising, 3.51
Hiring, 3.114-.117

Hours, 5.55-.58

Hours for working, Poster, app. 51
Meals, 5.26, 5.56

Poster, app. 10C

Volunteer work, 5.60

Work permits, 3.117, 5.52
Work permitted, 5.51-.54
Work prohibited, 5.59
Worker’s compensation, 8.83

Misappropriation, 15.94
See also Trade Secrets

Misconduct
See also Substantial Fault
Defined, 2.175, 12.26-.34
Drug-testing policy
noncompliance, 9.54
OSHA defense, 7.161
Unemployment insurance, 9.54,
12.23-31
Worker’s compensation penalty
defense, 8.80

Misrepresentation, 13.17, 15.94,
15.95

Mitigation of Damages
Breach of contract, 4.48, 4.53
WFEA requirement, 14.242
Wrongful discharge, 13.37

Money Purchase Plans, 6.17,
6.21, 6.48, 6.56, 6.59

Monitoring of Employees, 9.74—
.86, 9.92
Moonlighting, 3.122
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Name
Employer use of, 9.11

National Guard, 3.13, 14.95
See also Reservists

National Labor Relations Act
(NLRA), 2.4-.6

Coverage, 1.7, 2.5

Preemption, 1.15-.18

Refusal to perform hazardous
work, 7.76

National Labor Relations Board
(NLRB), 2.6

National Origin, 3.14

Bona fide occupational
qualification, 2.21, 3.38, 14.102

IRCA provisions, 2.159, 3.120

WEFEA provisions, 14.96—.103

Negligent Hiring, 3.131-.136
Negligent Referral, 11.65

Nepotism, 3.31, 3.119, 14.94,
14.97

NLRA
See National Labor Relations Act

Nondisclosure Agreements, 4.60,
15.11, 15.86, app. 15A

Nonprofit Organizations

See also Charitable Activities

Minors, 5.60

Unemployment insurance, 12.3,
12.9,12.11,12.14,12.77
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Nonqualified Deferred
Compensation Plans, 6.101—
.109

No-Spouse Rules
See Antinepotism

Notice of Termination
See Termination of Employment

)

Occupational IlIness

Definition, 2.85

OSHACct recordkeeping and
reporting, 2.87, 7.63, 7.84,
7.101, app. 7C, app. 7D

Serious physical harm, defined,
7.119

Worker’s compensation, 8.14, 8.42,
8.112

Occupational Safety and Health

See also Occupational Safety and
Health Act; Occupational Safety
and Health Administration;
Unsafe Working Conditions

Criminal prosecution, 7.38—.42

Division of Industry Services
inspections, 7.23-.27

Department of Safety and
Professional Services hearings,
7.28

Program, employer’s, 7.129

Remedies, 7.29-.37

Wisconsin statutes and regulations,
2.85-.93,7.7,7.11-21

Occupational Safety and Health
Act (OSHACct), 2.82-.84, ch. 7

Generally, 2.82, 7.3-.6

Civil enforcement, 7.5, 7.86-.167.
See also generally Occupational
Safety and Health
Administration

Index-22

Coverage, 2.83, 7.43-.48
Criminal enforcement, 7.6, 7.10,
7.168-.184
Employee responsibilities, 7.85
Employee rights, 7.71-.84
Employer records, access to, 7.84
General Duty Clause, 7.51
Preemption, 7.8—.10
Requirements, 7.49—.68
Self-audits, 7.103
Violations. See Occupational
Safety and Health
Administration

Occupational Safety and Health
Administration (OSHA), ch. 7

Abatement, 7.163-.167

—employee notice of contest,
7.153

—failure to abate, 7.122, 7.134,
7.167, app. 7K

—follow-up inspection, 7.96

—petition for modification, 7.166

Burden of proof, 7.68

Citation, 7.143-.149, app. 7L

—amendment, 7.149, 7.152

—challenge, 7.150-.162

—defenses, 7.159-.162

—elements, 7.144

—issuance, 7.145

—litigation, 7.157

—notice of contest, 7.153-.158,
7.165, app. 7M

—posting, 7.148

—settlement, 7.152, 7.157

Compliance safety and health
officers (CSHOs), 7.73, 7.89,
7.91-95,7.172-.173

Conference, informal, 7.152

Criminal prosecution, 7.6, 7.10,
7.169-.184

Discrimination complaint, 7.81

Egregious cases, 7.135

Employee complaints, 7.92, app.
TF, app. 7G
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Focused inspections of construction
employers, 7.107

Imminent danger, 7.93, app. 7H

Inspections, 7.88-.114

—advance notice, 7.174

—audio and video recording, 7.112

—authority, 7.99-.102

—comprehensive, 7.105

—conferences, 7.107, 7.114

—consent, 7.100

—counsel, presence of, 7.109,
7.110

—deletion criteria, 7.93

—employee participation, 7.72,
7.109-.110

—employer participation, 7.109

—employer policy, 7.113, app. 71,
app. 7J

—focused, 7.107

—partial, 7.106

—programmed, 7.91

—protest, 7.113, app. 7J

—records, 7.101

—schedule, 7.92, 7.97

—scope, 7.92, 7.94, 7.100, 7.104—
.107

—self-audits, 7.103

—special emphasis program, 7.97

—trade secrets, 7.111

—triggering events, 7.90-.97

Interim orders, 7.58

Multiemployer sites, 7.67

Nonformal complaint letter, 7.92,
app. 7G

Notice of alleged imminent danger,
7.93, app. 7TH

Notice of alleged safety or health
hazard, 7.92, app. 7F

Notice of contest, 7.153-.158,
7.166, app. 7TM

Offices and personnel, 7.94, app.
7E

Penalties, 7.123-.142

—criminal, 7.171-.174, 7.180-.184

—for failure to abate, 7.122, 7.134

—modification, 7.149, 7.152, 7.157

—notice of contest, 7.153
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—notification, 7.143, app. 7L

Postings

—annual summary of injuries and
illnesses, 7.62

—citations, 7.148

—Job Safety and Health Protection
poster, 7.62, app. 10Q

—notice of contest, 7.154, app. 7TM

—notice to employees (of contest
pending), 7.156

Recordkeeping and reporting, 2.84,
7.63,7.84,7.101, 7.172, 10.44,
app. 7C, app. 7D

—violations, 7.136-.142

Regions, areas, and districts, 7.87

Regulations, 7.5, 7.61

Research sources, app. 7A

Safety and health standards, 7.5,
7.52-.60

—Hazard Communication (HCS),
7.16,7.32-.34

—interpretation, 7.54, 7.59

—Vvagueness, 7.161

—variances, 7.55-.60

Settlement, 7.152, 7.157

Special emphasis program, 7.97

Subpoenas, 7.110

Variances, 7.55-.60

Violations

—abatement. See Abatement, this
heading

—advance notice of inspection,
7.174

—classification, 7.115-.122

—defenses, 7.159-.162

—false statements and reports,
7.172

—forceful interference with CSHO,
7.173

—nonserious, 7.118, 7.126-.129

—repeat, 7.120, 7.130-.132

—serious, 7.119, 7.130-.133

—subject to criminal prosecution,
7.170-.174

—willful, 7.91, 7.121, 7.130-.133,
7.151,7.171
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Occupational Safety and Health
Review Commission

Contest before, 7.150-.158, app.
7™

Interpretations, 7.54

Joinder of employees, 7.85

Office of Federal Contract
Compliance Programs, 2.42

Older Workers Benefit
Protection Act (OWBPA),
2.34,11.58, 14.50-.51

Oral Contracts, 3.77, 4.38-.40,
4.44,11.21, 13.10, 13.27

OSHA
See Occupational Safety and Health
Administration

OSHAct
See Occupational Safety and Health
Act

Outside Sales Personnel
Wage and overtime exemption, 5.9,
5.17

Overtime, 5.33-.44

Calculation, 5.37-.42

Coverage, 5.3, 5.8-.17

Employee handbook, 4.97

Enforcement, 5.65-.75, app. 5A

Exempt and nonexempt employees,
5.8

P
Parking Lot, 8.21
Partnership, 1.13, 4.18, 12.6

Partnership Agreements
Restrictive covenants, 15.9

Index-24

Part-Time Employment
Unemployment insurance, 12.91

Patient Protection and
Affordable Care Act, 2.104—
.106

Pay
See Wages

Pension Benefit Guaranty
Corporation (PBGC), 6.96

Pension Payments
Unemployment insurance, 12.93

Pension Plans

See also Employee Retirement
Income Security Act of 1974;
Qualified Retirement Plans;
Simplified Employee Pension

Age distinctions, 14.39, 14.51

Defined, 2.99, 6.8

Restrictive covenants, 15.10

Multiemployer, 6.91-.95

Single employer, funding, 6.90

Performance

Differentiation based on, 2.29
Employee handbook, 4.99
Faulty workmanship, 5.85
Unemployment insurance, 12.34

Performance Appraisals, 10.9—
Problagtionary period, 10.8
Permits, Work, 3.117, 5.50, 5.64
Personal Finances, 3.30

See also Credit Reports;

Garnishment

Personality Testing, 3.108-.111

© June 2019, State Bar of Wisconsin



INDEX

Personnel Documents

See also Employee Handbooks;
Personnel Records

As contracts, 4.80, 11.23

Personnel Management, ch. 10

Personnel Records, 10.36-.51

See also Medical Records

Copying, 9.63

Correction, 9.62

Disposal of, 9.71

“Dumpster Diving” Law, 9.71

EEOC requirements, 10.45

Employee access, 2.178, 7.65,
9.59-.64, 10.48-.50

Employee representative access,
9.60

Hazardous substance exposure,
7.65

Hours, 5.45-.47

IRCA requirements, 2.157-.159,
3.127, app. 3C, 10.40

Maintenance, 10.47

Migrant and seasonal agricultural
workers, 5.98

OSHA inspection, 7.101

OSHA requirements, 2.87, 7.65,
7.101, app. 7C, app. 7D, 10.44

Privacy issues, 9.57-.71

Retention, 10.51

Tax forms, 10.39

Wages, 5.43

Worker’s compensation, 7.26, app.

8A, 10.42
Pesticides, 2.90
Photographs, 3.15

Physical Characteristics, 3.15,
3.29,14.78, 14.100

Physical Fitness, 2.29
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Physicians
Restrictive covenants, 15.30

Plant Closings

See also Worker Adjustment and
Retraining Notification Act

Defined, 2.116, 2.134

Notice, 2.118-.125, 2.136

Poster, app. 10F

Temporary facilities, 2.127

Wages, 2.129, 2.145, 5.86

Wisconsin law, 2.136-.145

Plant Reorganization, 2.29

Point-of-Operation Injury, 7.66

Policies

See also Rules, and specific topics

As contracts, 4.79, 10.6, 11.21-.23,
13.8

Employee handbook provisions,
4.87-.90

Unwritten, 4.80, 10.4, 11.21

Political Beliefs, Affiliations, and
Activities, 3.20, 9.98

Polygraph
See Honesty Testing

Postemployment Competition, ch.
15

Postings, 10.52-.55, apps. 10B—
10v

Preclusion
See Claim Preclusion; Issue
Preclusion

Preemption, 1.15-.18

ADA, 2.63, 8.82

ERISA. See Employee Retirement
Income Security Act of 1974

NLRA, 1.17

Index-25



INDEX

OSHAct, 7.8-.10

OSHAct does not preempt
Wisconsin’s safe place statute,

1.18

OHSA'’s Hazard Communication
Standard (HCS), 7.16, 7.32—.34

Title VII, 1.18, 13.33

Wage and hour laws, 5.1

WFEA, 1.17, 2.62, 13.33

Worker’s compensation, 1.18, 2.63,
8.49, 8.82. See also Worker’s
Compensation, Exclusivity of
remedy

Wrongful discharge, 13.33

Preexisting Duty Rule, 4.10

Pregnancy, 14.118, app. 14D

See also Family and Medical Leave
Act of 1993; Family and
Medical Leave Act (Wisconsin)

Reproductive hazards, 7.83

Prejudgment Interest, 13.45,
14.240
Premises, 8.18-.21

Privacy, ch. 9

AIDS, 9.33-.39

Arrest and conviction records,
9.40-.46. See also Arrest and
Conviction Records

Computers, 9.79-.85

Constitutional rights, 9.18, 9.51

Defenses, 9.12

Drug and alcohol testing, 3.95,
9.47-.56. See also Drug and
Alcohol Testing

Of e-mail messages, 9.83

Genetic testing, 3.93, 9.96, 14.138-
141

Honesty testing, 9.24—.32. See also
Honesty Testing

Interception of communication,
9.16, 9.74-.86

Internet, 9.84

Index-26

Investigation and monitoring of
employees, 9.72—-.94

LGBTQ issues, 16.30

Medical examination, 3.88—.94

Personal Social Media Information,
3.79

Personality, psychological, and
other tests, 3.108-.111

Personnel and medical records,
9.57-71

Political beliefs, affiliations, and
activities, 9.98

References. See References

Remedies, 9.14

Statutory right, 9.6-.17, 13.21

Terminated employees, 11.64

Probationary Period, 10.8, app.
10A

Professionals
Overtime, 5.13-.14

Professors, 14.48

Profit-Sharing Plans, 6.15, 6.48

Restrictive covenants, 15.10

Promises, 1.41, 3.77, 4.29, 11.21,
13.10-.11

Promissory Estoppel, 1.41, 11.22,
13.11

Promotion, 10.23, 10.25

Protected Class, 3.5
See also Disparate Impact

Psychological Testing, 3.108-.111

Public Assistance Benefits
Back pay award, 14.243

Public Contractors
See Governmental Contractors
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INDEX

Public Employee Safety and
Health Statute, 7.14

Public Employees

Unemployment insurance, 12.13

Unreasonable searches and
seizures, 9.89

Public Policy

At-will employment, 1.38-.40,
4,52, 11.36, 13.16, 13.24

Restrictive covenants, 15.28, 15.30,
15.48

Q

Qualified Domestic Relations
Orders, 6.61

Qualified Retirement Plans, 6.6—
.98

See also Pension Plans

Bankruptcy, 6.97

Benefits

—assignment and alienation, 6.60—
.62

—limitations, 6.45

—statements, 6.68

Cash balance plans, 6.22

Contributions

—after-tax, 6.29

—deductibility, timing of, 6.25

—Ilimitations, 6.45

Defined benefit plans, 6.12, 6.48—
.59, 6.89, 6.96

Defined contribution plans, 6.13—
19

Definitions, 6.7—.9

Disputes, 6.85-.87

Distributions, 6.46—.59

—annuity, 6.48-.50

—averaging, 6.31

—capital gains treatment, 6.33

—income recognition timing, 6.24

—installment, 6.52

—Ilump sum, 6.51
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—net unrealized appreciation, 6.32

—opreretirement death benefits,
6.59

—aqualified joint and survivor
annuity, 6.47-.49

—rollover, 6.30

—securities, 6.53

—timing and amount, 6.54—.58

Employee stock ownership plans
(ESOP), 6.19, 6.56

Fiduciaries, 6.70-.84, 6.87

401(k) plans, 6.18

Funding, 6.88-.96

Highly compensated employees,
6.38—-.43

Hybrid plans, 6.20-.22

Marital property, 6.98

Modification, 6.179

Money purchase plans, 6.17, 6.48,
6.59, 6.89

Multiemployer plans, 6.91-.95

Nondiscrimination rules, 6.38—.43

Participation and coverage, 6.35—
.37, 6.40

Profit-sharing plans, 6.15, 6.48,
15.10

Qualification requirements, 6.35—
.62

Reporting and disclosure
requirements, 6.63—.69

Stock bonus plans, 6.16, 6.48, 6.53,
6.56

Target benefit plans, 6.21

Tax advantages, 6.23-.34

Tax penalties, 6.54-.58, 6.83

Termination of plan, 6.179

Transactions, prohibited, 6.76-.80,
6.83

Vesting, 6.44

Withdrawal liability, 6.93—-.95

Quit

See Constructive Quit; Termination
of Employment, Voluntary
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R

Race, 14.31, 14.104-.108
Hiring inquiries, 3.15

Racketeer Influenced and
Corrupt Organizations Act
(RICO), 15.93

Railroad Retirement Act
Unemployment insurance offset,
12.93

Recall, 11.9

See also Reinstatement

Notice requirement, 12.59, 12.69

Strike or lockout, 11.10

Unemployment insurance, 12.49,
12.57,12.59, 12.69

Reconstruction Era Civil Rights
Acts, 2.35-.39

Records
See Personnel Records

Recruiting, 3.48-.55
Reduction in Force, 11.16

Reemployment
See also Recall; Reinstatement
Veterans, 2.164-.169, 11.34, 14.95

References

Authorization and release, 3.69—
.70, app. 3B

Checking, 3.82—.85

Employer’s good faith in
providing, 2.184, 3.83, 9.22

Giving, 11.60-.65

Negative, following civil rights
claim, 11.61, 11.66

Retaliatory, 14.148

Index-28

Refusal of Employment, 12.20,
12.54-.66

See also Unavailability for
Employment

Refusal to Rehire, Unreasonable,
8.82,8.107, 11.11, 14.90

Refusal to Work
Unsafe working conditions, 7.75—
.78

Rehabilitation Act of 1973, 2.43—
A7

Affirmative action, 2.44, 2.48

Damages, 2.62

Drug users, 3.102, 9.52

Reinstatement

See also Recall

ADA, 2.62

ADEA, 2.33

After disability leave, 11.11, 14.75

Collective bargaining agreement,
11.19

Employees’ right-to-know statute,
7.31

FMLA (Wisconsin) provisions,
6.174,6.177

Front pay in lieu of.

See Front Pay

Order, 14.267

OHSAct, 7.82

Title VII, 2.23, 14.271

Veterans, 2.164-.169, 11.34, 14.95

WFEA back pay award, 14.244

Worker’s compensation, 2.172,
8.82,8.107, 11.11, 14.90

Wrongful discharge, 13.42

Release Agreements, 11.56-.58,
13.32

Religion
Accommodation, 3.16, 3.123,
4.106, 14.86, 14.114
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Bona fide occupational
qualification, 2.21, 3.35, 14.112

Hiring, 3.16, 3.36, 14.112

Holidays, 4.106, 6.143

WFEA provisions, 14.109-.114

Reporting of Injuries, 7.66

Res Judicata
See Claim Preclusion

Reservists

Discrimination, 3.13, 14.95

Hiring, 3.13

Reemployment, 2.167, 2.169,
6.150, 11.34

Training leave, 6.150

Resignation

See Constructive Resignation;
Termination of Employment,
Voluntary

Respondeat Superior, 4.35, 4.36
Negligent hiring distinguished,
3.133

Rest Periods, 5.26

Restraint of Trade
See Antitrust Claims

Restrictive Covenants, 2.175,
3.124, 4.62, 15.2—-.53

See also Nondisclosure
Agreements

Activity restriction, 15.23-.26, app.
15A

Arbitration, 15.46

“Blue pencil” rule, 15.3

Burden of proof, 15.49

Choice of law, 15.48

Confidential information, 15.26

Confidential information basis,
15.18, 15.22, 15.26

Consideration, 15.35, app. 15A
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Counterclaims, 15.40

Customer contact basis, 15.17,
15.21, 15.25

Defenses, 15.34-.39

Employer’s need, 15.15-.18

Enforceability, 15.3, 15.12—.28

Forfeiture of future benefits, 15.10

Independent contractors, 15.7

Insurance agents, 15.32

Interpretation, 15.50

Issues of fact vs. issues of law,
15.51

Lawyers, 15.31

Length, 15.19-.22

Liquidated damages, 15.44, app.
15A

Nonsolicitation of employees,
3.124, 15.34

Partnership agreements, 15.9

Physicians, 15.30

Provisions, sample, app. 15A

Public policy, 15.28, 15.30, 15.48

Relief, 15.41-.44

Sale of business, 15.8, 15.39

Sources of the law, 15.3

Statute, 15.3

—applicability, 15.4-.11

Statute of limitation, 15.47

Territorial restriction, 15.23-.26,
app. 15A

Undue hardship on employee,
15.27

Withheld payments, recovery,
15.47

Retaliation

Complaint, ERD, app. 14P

Employees’ right-to-know statute,
7.31

FMLA (Wisconsin) provision,
6.175

Negative job reference, 11.66

OSHAct, 7.79-.82

WFEA provisions, 11.28, 14.143—
150
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Retirement

Early, 2.29

Involuntary, 2.31

Mandatory, 14.39, 14.47—-.49
Vocational rehabilitation, 8.63

Retirement Plans
SIMPLE, 6.115

Right-to-Know Law
See Employees’ Right-to-Know
Law

Right-to-Work Law, 3.43, ch. 4
Roth IRA, 6.113

Rules

See also Policies

Employee handbook provisions,
4.73-77

S

Safe-Place Statute, 2.91-.93, 7.13

Safety
See Occupational Safety and Health

Safety and Buildings Division
Inspections, 7.23-.27, 7.91, app.
7B

Salary
See Wages

Sale of Business

Discrimination back pay liability,
14.249

Plant-closing laws, 2.122, 2.140

Restrictive covenants, 15.8, 15.39

Sales Personnel, Outside, 5.9,
5.17

Index-30

Sarbanes-Oxley Act, 2.187

Savings Incentive Match Plan for
Employees (SIMPLE), 6.115

Schedule
See Hours

School-Bus Drivers
Age distinctions, 14.43

Screening
See Testing

Searches and Seizures, 9.18,
9.88-.94

Drug testing, 9.51. See also Drug
and Alcohol Testing

OSHA, 7.100, 7.113, app. 7F

Seasonal Workers, 5.95-.101

Secretary of Labor

See also Occupational Safety and
Health Administration

OSHACct responsibilities, 7.4-.5,
7.175

Section 1981 (42 U.S.C. § 1981),
2.37

Section 1983 (42 U.S.C. § 1983),
2.38

Section 1985 (42 U.S.C. § 1985),
2.39

Self-Dealing, 15.91
Self-Employment Income, 12.94

Seminars
Hours worked, 5.30
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INDEX

Seniority, 10.27-.29

Age discrimination, 2.30, 10.28
Bona fide systems, 2.19, 2.30
Layoff and recall, 11.9

Statute of limitation, 2.65

Title VII, 2.19

Separation Agreements, 11.57—
.59, 13.32

Serious Health Condition
Definition, 6.162
Disability distinguished, 14.78

Settlement

OSHA, 7.152, 7.157

Unemployment insurance, 12.95,
12.120

WFEA discrimination, 14.177, app.

141
Worker’s compensation, 8.95—.98

Severance Pay
See Wages, Final

Sex Discrimination

See also Gender-Based
Harassment; Sexual
Harassment; Sexual Orientation

Bona fide occupational
qualification, 2.21, 3.37, 7.83,
14.117

Dress and grooming codes, 3.123

Help-wanted advertising, 3.50

Hiring inquiries, 3.17, 3.37

Pregnancy, childbirth, and
maternity leave, 14.118, app.
14D

Reproductive hazards, 7.83

Wages, 3.32, 3.129, 14.128. See
also Equal Pay Act

WFEA provisions, 14.115-.128

Sexual Favoritism, 14.125

Sexual Harassment, 14.119-.125
Policy, 4.72, 14.122
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Unemployment insurance, 12.43

Worker’s compensation, 8.45

Worker’s compensation
exclusivity, 8.46, 13.30, 14.124

Sexual Orientation, 3.17, 14.127
Pamphlet, app. 14N

Sick Pay

Milwaukee ordinance, 11.13

Unemployment insurance
calculation, 12.92

Unused, at termination, 11.53

Worker’s compensation, 8.57

Simplified Employee Pension
(SEP), 6.114

Sleeping Time, 5.28

Small Business Job Protection
Act of 1996, 6.58, 6.114, 6.115

Smoking, 3.19, 7.74
See also Lawful Products; Smoking
Prohibited Act

Smoking Prohibited Act, 2.94—
.96, 7.17, 7.35-.37

Social Media

Monitoring use, 9.85

Personal Social Media Information,
3.79

Protection act, 3.79

Social Security

Disability insurance, 8.57

Request for information, app. 8E

Unemployment insurance offset,
12.93

Solicitation, 4.93

Solicitor of Labor
OSHA settlement, 7.157
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Special Duty of Care, 14.75

Spousal Identity Rules
See Antinepotism

State Contractors
See also Governmental Contractors
Prevailing wage, 5.70, 5.94

Statute of Frauds, 4.39, 13.27

Stipulation

See also Liquidated Damages
Unemployment insurance, 12.105
Worker’s compensation, 8.97

Stock Bonus Plans, 6.16, 6.48,
6.53, 6.56

Stored Communications Act, 9.86
Strikebreakers, 3.118

Strikes

Hazardous working conditions,
1.77

Help-wanted advertising, 3.53

Permanent replacement workers,
12.73

Recall rights, 11.10

Refusal of employment resulting
from, 12.64

Unemployment insurance, 12.64,
12.71-.75

WARN notice, 2.127

Subjects of Bargaining

Drug and alcohol testing, 3.103,
9.53

Substantial Fault, 12.35-.37

Suitable Work Provision, 12.54—
.66

Index-32

Supervisors

Abusive criticism, 12.47
Performance appraisal by, 10.15
Sexual harassment, 14.122, 14.123

Surveillance
See Monitoring of Employees

Suspension from Employment
Arrest record, 14.56

T
Taft-Hartley Act, 2.6, 7.77

Tardiness

Employee handbook, 4.80
Misconduct, 12.31
Unemployment insurance, 12.31

Target Benefit Plans, 6.21

Taxes

Cafeteria plans, 6.138

Death benefits, 6.135

Dependent care benefits, 6.137

Disability benefits, 6.136

Health plan contributions, 6.119

Individual retirement accounts,
6.110-.113

Nonqualified deferred-
compensation plans, 6.101-.109

Qualified retirement plan

—advantages, 6.23-.34

—penalties, 6.56-.58, 6.83

Records, 10.39

Unemployment insurance, 12.3

Withholding, 5.78-.81

Teachers
Licensure, 4.31
Unemployment insurance, 12.77

Technology Use Policies, 4.92
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Temporary Help Agency, 8.3, 8.8

Temporary Restraining Order
Imminent danger, 7.93

Term-Certain Employment
See Fixed-Term Employment

Termination of Employment, ch.
11

See also Constructive Discharge;
Constructive Quit; Employment
Loss; Layoffs; Plant Closings;
Retaliation; Wrongful
Discharge

Bad faith, 1.43, 13.15, 15.38

Cause, 11.19. See also Good
cause; Just cause standard this
heading

Checklist, app. 11A

Consistency, 11.42

Date, 12.45

Definitions, 11.2—.13

Due process, 11.43

Employee handbook provisions,
4.82

Employment application statement,
3.66

Employment contract provisions,
4.68-.69

Failure to report after medical
release, 11.11

Fairness, 11.43

For garnishment, 5.89-.92

Good cause

—ADEA, 2.29

—attributable to employer, 12.47

—misconduct distinguished, 12.28

—wrongful discharge defense,
13.25

Guidelines, 11.37-.66, app. 11A

Interview, 11.45-.49

Involuntary, defined, 11.5

Just-cause standard, 4.69, 11.19

Leave, effect of, 11.7-.13

© June 2019, State Bar of Wisconsin

Limitations

—contractual, 1.41, 4.43, 4.80,
11.17-.23,13.4-11

—promissory estoppel, 11.22

——public policy, 1.38-.40, 11.36,
13.16, 13.24

—statutory, 1.36, 11.24-.35

—tort, 1.42—-.46

Medical reasons, 11.11

Misconduct, unemployment
insurance disqualification for,
9.54,12.26-.34

Notice, 4.100

Pay. See Wages, Final

Payments, discretionary, 11.55-.59

Privacy rights, 11.64

Probationary period, 10.8

Remedies, generally, 11.5

Retaliatory. See Retaliation

Return of property, 11.53

Subsequent to inception of strike,
12.73

Substantial fault, unemployment
insurance disqualification for,
12.35-.37

Types, 11.2-13

Unlawful conduct, 14.51. See also
Arrest and Conviction Records

Voluntary

—defined, 11.4

—unemployment insurance, 12.38—
53

Whistleblower protection. See
Retaliation

Testing, 3.86-.111

See also Ability Testing; AIDS;
Drug and Alcohol Testing;
Genetic Testing; Honesty
Testing; Medical Examination

Title VII, 2.20

Validation, 2.20, 3.111

Theft
Wage deduction, 5.85
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Third Parties
Foreseeable risk of harm, 3.134

Title VII (Civil Rights Act of
1964), 2.15-.23, 14.16

See also Bona Fide Occupational
Qualifications

Affirmative action challenge, 2.48

Civil Rights Act of 1991
amendments, 2.65

Coverage, 1.7-.9, 2.16

Defenses, 2.18-.21

Enforcement, 2.22, 14.209-.218

LGBTQ issues, 16.2—.3, 16.14-.16

Mixed motives, 2.65

National origin discrimination
provisions, 2.21, 3.37, 14.99,
14.102-.103

Preemption, 1.18, 13.33

Race discrimination provisions,
14.31, 14.104-.108

Religious discrimination
provisions, 2.21, 3.34, 14.110,
14,112, 14.114

Remedies, 2.23, 14.269

Reproductive hazards, 7.83

Sex discrimination provisions,
2.21,7.83

Top Hat Plans, 6.109

Tortious Interference with
Contract, 1.45, 13.22, 15.89

Torts, 1.42-.46, 13.12-.22

See also individual torts
Invasion of privacy. See Privacy
Remedies, 13.39-.49
Respondeat superior, 3.133, 4.36
Safety violations, 7.13, 7.15

Toxic Substances
See Hazardous Substances

Index-34

Trade Secrets, 15.54-.86

See also Defend Trade Secrets Act;
Nondisclosure Agreements;
Uniform Trade Secrets Act

Burden of proof, 15.83

Confidentiality in proceedings,
15.85

Cost of developing, 15.67, 15.71

Counterclaim, 15.95

Criminal liability, 15.76

Definition, 15.57

Disclosure

—to court, 15.85

—by employee, 15.73

—Dby employer, 15.63, 15.65

Generalized knowledge of, 15.60-
.62

Issues of fact vs. issues of law,
15.84

Marketing information, 15.69-.72

Misappropriation, 15.73

—procedural issues, 15.81-.86

—relief, 15.74-.80

OSHA inspections, 7.107, 7.111-
112

Protection of, by employer, 15.64—
.65, 15.71, 15.87

Relief, 15.74-.80

Restatement factors, 15.57—.68,
15.71

Reverse engineering, 15.68

Sources of the law, 15.55

Statute of limitation, 15.82

Summary judgment, 15.84

Technological, 15.58-.68

Value, 15.66, 15.71

Training

See also Vocational Rehabilitation
Displaced workers, 12.66

Hours worked, 5.26

Minors, 5.60

Overtime, 5.40

Refusal of work, 12.65

Remedial, 5.44
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Transfer of Employment, 2.120,
2.143,10.23,10.25

Transgender Employees, 16.2,
16.3, 16.15, 16.16

Plaintiffs, 16.15

Transitioning, 16.2, 16.3, 16.13

Travel
Hours worked, 5.31
Worker’s compensation, 8.31

U

Unavailability for Employment,
12.67-.70, 14.248
See also Refusal of Employment

Undocumented Workers, 2.159,
3.120, 12.79

Undue Hardship

Disability accommodation, 2.60,
14.86

Religious accommodation, 3.15,
14.86, 14.114

Restrictive covenants, 15.27

Unemployment Benefits,
Supplemental, 12.81

Unemployment Insurance (Ul),
2.173-.176, ch. 12

Appeal to Labor and Industry
Review Commission (LIRC),
12.113-.116

Appellate review, 12.121

Attorney fees, 12.104

Back-pay award, 12.95, 14.242

Benefit year, 12.18, 12.59

Calculation of benefits, 12.87—.96

Claims, 2.170, 12.82-.97

—challenge, 12.83-.85

—evaluation, 12.101
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—Iocal initial determination (LID),
12.86

—weekly certification requirement,
12.21,12.91,12.101

Close corporations, 12.6

Coverage, 1.7, 2.168, 12.2—-.15

Digest of Wisconsin Unemployment
Compensation Court Cases,
app. 12A

Discovery, 12.102

Disqualifications, 2.169, 12.22—.81

—discharge for misconduct, 8.30,
9.54,12.26-.34

—Ilabor dispute, 12.71-.75

—reasonable assurance of
comparable employment,
12.76-.78

—receipt of other benefits, 12.81

—refusal of suitable work, 12.54—
.66

—substantial fault, 2.175, 8.30,
9.54,12.35-.37

—unavailability for work, 12.67—
.70

—undocumented workers, 12.79

—voluntary termination, 12.38-.53

Drug report, app. 12D

Eligibility presumption, 12.107,
12.109

Employees of family corporations,
12.7

Extended benefits, 12.98

Hearing before appeal tribunal,
12.106-.112

—notice, 12.108

—remand, 12.116

—rescheduling, 12.105

Hearing file, 12.102

Independent contractor test, 12.8—
A1

Indian tribes, 12.15

Internet resources, app. 12A

Issue preclusion, 12.103

Judicial review, 12.117-.120

Jurisdiction, 1.23
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Labor market reports, 12.64, 12.70,
12.110

Limited liability companies, 12.6

Litigation, 12.99-.121

Misrepresentation, 12.97

Overpayments, 12.97

Partnerships, 12.6

Poster, 10.54, app. 10D

Qualifications for benefits, 12.16—
21

Research tools, app. 12A

Separation notice, app. 12C

Sole proprietorships, 12.6

Stipulations, 12.105

Tax, 12.2

Waiver, 13.32

Wisconsin Unemployment
Compensation Digest, app. 12A

Work registration, 12.19

Wrongful discharge offset, 13.38

Unfair Competition, 15.94

Unforeseeable Business
Conditions, 2.124, 2.137

Uniform Trade Secrets Act,
2.183, 15.55, 15.73

Uniformed Services Employment
and Reemployment Rights
Act of 1994 (USERRA), app.
10U, 11.34

Unions

See also Collective Bargaining
Agreements; Labor Relations;
Subjects of Bargaining

Discrimination based on
membership status, 3.40-.45

WEFEA coverage, 14.10

“Yellow Dog” contracts, 3.42

Unjust Enrichment, 15.94

Index-36

Unlawful Conduct

See also Arrest and Conviction
Records

Discharge for, 14.51

Unreasonable Refusal to Rehire,
8.82,8.107,11.11, 14.90

Unsafe Working Conditions

See also Hazards; Occupational
Safety and Health

Employee OSHA complaint, 7.92,
app. 7F, app. 7G

Imminent danger, 7.93

Injunctive relief, 7.74

Quit, 12.46

Refusal to work, 7.75-.78

Temporary restraining order, 7.93

Unemployment insurance, 12.47

Use of Lawful Products, 3.18,
7.17,9.87,14.129-.136

\%

Vacation, 6.140

Accrual and forfeiture, 5.84
Employee handbook, 4.88
Returning veteran, 11.34
Unused, 11.53

Vacation Pay, 6.140

At termination, 11.53

Unemployment insurance
calculation, 12.92

Worker’s compensation, 8.57

Veterans

Affirmative action, 2.48, 3.54

Disabled, 2.167, 3.54

Job-opening notification, 3.54

Reemployment, 2.164-.169, 11.34,
14.95

Vietnam-era, 2.48, 3.54
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Veterans Benefits Improvement
Act of 2004, 2.168

Vietnam Era Veterans
Readjustment Assistance Act
of 1974, 2.48, 3.54

Vocational Expert, 8.61

Vocational Rehabilitation
Worker’s compensation, 8.63

Voluntary Employee Benefit
Association (VEBA), 6.119

Volunteers
Employment relationship, 8.6
Minors, 5.60

Voting, 6.147

WXYZ
Wage Claim Law, 2.77-.79
Wage Payment Act, 6.140

Wages, ch. 5

See also Back Pay; Bonus; Fair
Labor Standards Act; Front Pay;
Minimum Wage; Overtime

Deductions, 5.18, 5.23, 5.85, 11.53

—tax, 5.78-.82

See also Garnishment, this heading

Defined, 5.2, 11.53

Direct deposit, 5.77, app 5D, app
5F

Discrimination, 3.32, 3.129, 5.93,
14.127. See also Equal Pay Act

Employment contract, 4.46

Enforcement, 5.65-.75, 5.101, app.
5B

Federal and state laws, 2.73-.80,
5.1
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Final, 4.100, 5.83, 5.100, 11.53,
12.90

—discretionary payments, 11.55—
59

Frequency of payment, 5.77, 5.100

Garnishment, 2.80, 5.87-.92

Holiday, 6.141-.143, 12.92

Independent contractor, 4.35, 5.18

Jurisdiction, 1.23

Lost, worker’s compensation, 8.54,
8.59, 8.61, 8.62

Lower, 12.62, 12.63

Mass layoffs, 2.129, 5.86

Piece-rate, 5.40

Plant closings, 2.135, 2.137, 5.86

Prevailing rate, 5.94

Record keeping, 5.45

Salary basis defined, 5.11

Sick pay, 8.57, 11.53, 12.92

Student learners, high school
graduates, and apprentices, 5.62

Student worklike activities, 5.63

Vacation, 8.57, 11.53, 12.92

Wagner Act, 2.6

WARN
See Worker Adjustment and
Retraining Notification Act

Warrants
OSHA, 7.99-.101, app. 71

Weight, 3.29, 14.100

Welfare Benefit Plans, 6.116-.138
Defined, 2.99

ERISA preemption, 6.5
Modification or termination, 6.180

Welfare Benefits (Public

Assistance)
Back-pay award, 14.242
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WFEA
See Wisconsin Fair Employment
Act

Whistleblower Protection
See Retaliation; Sarbanes-Oxley
Act

Wisconsin Consumer Act, 5.91,
6.98

Wisconsin Employment Peace
Act, 2.7-.9

Wisconsin Employment Relations
Commission (WERC), 2.9

Wisconsin Fair Employment Act
(WFEA), ch. 14

See also Discrimination

Generally, 2.67-.69, 14.4-.13

Anonymity provision, 14.168

Bases of discrimination, prohibited,
14.5, 14.33-.132, app. 14A.
See also individual bases of
discrimination (e.g., Age)

Coverage, 1.7-.8, 2.67, 14.7-.12

Enforcement, 14.13, 14.152—-.207.
See also Equal Rights Division

Exclusivity of remedy, 9.17

Genetic testing provisions, 3.93,
14.138-.141

Honesty testing provisions, 2.146—
149, 3.107, 9.27-.32, 14.142

Jurisdiction, 1.23. See also Equal
Rights Division

LGBTQ issues, 16.6, 16.8, 16.10,

16.28, 16.34

Marital-status provisions, 14.91—
.94

Poster, 10.54, app. 10B

Preemption, 1.17, 2.63, 13.33

Proof of discrimination, 14.23-.32,
14.197

Remedies, 14.13, 14.233-.268

Index-38

Retaliation provisions, 11.29,
14.144-.150
Statute of limitation, 14.156-.160

Wisconsin Fair Employment Act
(WFEA)
Exhaustion of remedies, 14.157

Wisconsin Family and Medical
Leave Act

See Family and Medical Leave Act
(Wisconsin)

Wisconsin Organized Crime
Control Act (WOCCA), 15.93

Witness Duty, 4.103, 6.146
Word-of-Mouth Recruiting, 3.55

Work Injury Supplemental
Benefit Fund, 8.72

Work Performance
See Performance

Work Permits, 3.117, 5.50, 5.64

Work Schedule
See Hours

Work Search, 12.20
Workday, 5.25

Worker Adjustment and
Retraining Notification Act
(WARN), 2.114-.135

Coverage, 2.115, 2.121-.122

Definitions, 2.117-.123

Enforcement, 2.135

Notice, 2.124-.131
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Worker’s Compensation, 2.164—
.166, ch. 8

ADA, effect of, 2.63, 8.82

Administrative review, 8.112

Adverse party, defined, 8.114

AIDS, 9.38

Appellate review, 8.114-.116

“As is” rule, 8.37

Bad faith, 8.84

Benefits, 8.50—.73

—calculation, app. 8C, app. 8D

—death, 8.69-.73

—inexcusable delay in payment,
8.85

—medical expenses, 8.64—.68,
8.104

—npenalties, 8.74-.86

—permanent disability, 8.58—.62

—temporary disability, 8.52—.57,
12.81

—vocational rehabilitation, 8.63

—wage loss, 8.54, 8.59, 8.61

Burden of proof, 8.107

Compromise agreement, 8.96

Coverage, 1.9, 2.160, 8.2—-.9

Deviations from employment,
8.26-.31

Disclosure and exchange of
information, 8.93

Discovery, 8.91, 8.93

Employee’s statement, 8.105

Exclusivity of remedy, 8.45-.49.
See also Preemption this
heading

—defamation, 9.23

—disability discrimination, 1.18,
8.82,14.90

—invasion of privacy, 9.17

—Iloaned or temporary employee,
8.46

—reinstatement, 8.82

—relief from workplace hazard,
7.74

—work-related-disability
discrimination, 1.18

—wrongful discharge, 13.30, 13.33
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Fee agreement, app. 8G

Fighting, 8.29

Filing deadlines, 8.101-.105

Fraudulent claims, 8.86

Healing period, 8.55

Hearing, 8.99-.109, app. 8F, app.
8H

Horseplay, 8.28

Injury

—arising out of employment, 8.32—
43

—causation, legal, 8.34-.38

—causation, medical, 8.39-.42

—date, 8.12-.15

—defined, 8.11

—disfigurement, 8.62

—nonschedule, 8.61

—schedule, 8.60

—self-inflicted, 8.15

—sustained in course of
employment, 8.16—.31

—traumatic, 8.13, 8.41

Insurance, 8.3

Judicial review, 8.113-.116

Jurisdiction, 1.23

Legal residuum rule, 8.108

Liability, conditions of, 8.10-.44

Medical examination, 8.92

Medical practitioner, choice of,
8.65

Medical reports and testimony,
8.40, 8.66, 8.102, app. 8B

Medical treatment

—choice and mode of, 8.65

—necessity of, 8.66, 8.96—.97

—reasonable fee for, 8.66, 8.96—
.97

Medicare considerations, 8.98

Minors, 8.83

Mistake or newly discovered
evidence, 8.111

Occupational disease, 8.14, 8.42,
8.111

Partners, 1.13

Personal comfort doctrine, 8.26

Pleadings, 8.88-.89, app. 8F

Index-39
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Positional risk, 8.43

Practice and procedure, 8.87-.116

Preemption, 1.18, 2.63, 8.49, 8.82

Preexisting conditions, 8.41

Prehearing conference, 8.94

Proposed legislation, 8.1

Recordkeeping and reporting, 7.26,
10.42, app. 8A

Recreational activity, 8.25

Reinjury, 8.38

Reinstatement right, 8.82, 8.107,
11.9,14.90

Safety rule or statute violation,
8.76-.81

Settlement, 8.95-.98

—Medicare considerations, 8.98

Spilled-over danger, 8.22

Statute of limitation, 8.44

Standard of appellate review, 8.116

Stipulation, 8.97

Suicide, 8.15

Temporary help agency, 8.3, 8.8

Travel, 8.31

Uninsured Employers Fund (UEF),
8.3,8.9,8.75

Unreasonable refusal to rehire,
8.82,8.107,11.11, 14.90

Index-40

Usual-work rule, 8.36

Vocational reports and testimony,
8.61, 8.103

Waiver, 13.32

Work restrictions, temporary, 8.56

Work rule violation, 8.30

Unsafe. See Unsafe Working
Conditions

Workweek, 5.25, 5.36

Wrongful Discharge, ch. 13

Claims, 13.2—-.22. See also
individual claims

Defenses, 13.23-.38

Defined, 13.1

History, 1.38-.40

Pleadings, 13.25, 13.28, 13.37

Preemption, 13.33

Public-policy cause of action, 1.38—
40, 4.34,11.36, 13.16, 13.24

Remedies, 4.52, 13.39-.49

—alternative, 13.29-.31

Statute of limitation, 13.28

Waiver and release, 13.32
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