Index

References are to sections.

Admissibility

Admissions, 5.10

Depositions, 3.138—.142

—of corporate party designee, 3.38

—to perpetuate testimony, 3.18

Documents or things produced, 6.6, 6.11, 6.61

Insurance information, 2.19

Interrogatories, 4.43

Objection to discovery based on, 2.61

Physical, mental, or vocational examination report,
8.24, 8.25

Scope of discovery, generally, 1.4

Subpoena duces tecum, 6.78

Admissions
See also Requests for Admission
Dispositive of entire case, 5.4

Document contents, authenticated by production, 6.6

Effect of, 5.10

Functions, 5.3-.7

Qualified, 5.22

Withdrawal or amendment, 1.33, 5.10, 5.24-.31

Affidavits
Depositions, effectiveness of, compared, 1.30
Motion to compel discovery, 10.14

Physical, mental, or vocational examination, app. 8B,

app. 8C

Agreements

See also Stipulations

Clawback, 2.67, 6.31, 6.32, 7.39, 7.54
Confidentiality agreements, 1.29

Deposition procedures, modification, 3.28—.30, 3.126

Deposition responses, supplementation of, 3.134,
3.137,9.44

Incorporation in court order, 2.69, 7.55

Interrogatories, extension of time to answer, 4.27

Medical records, inspection of, 1.32

Oral, 3.126

Physical, mental, or vocational examination, 1.23

Third-Party, 9.8

Answers and Responses
See also individual types of discovery
Assertion of privilege, 2.26, 2.61
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Compelling. See Orders—Compelling discovery
Failure to respond

—evasive or incomplete answer as, 1.43
—forfeiture of objections, 2.61

—sanctions, 4.27, 10.23, app. 10D

Failure to supplement, 3.155, 10.23, app. 10D
Supplementation, generally, 1.36

Appeal

Generally, 1.45

Privilege, preserving challenge to assertion of, 2.26
Requests for production or entry pending, 6.39
Sanctions, 1.45, 10.25

Supervisory writ, 1.45

Attorney-Client Privilege

Generally, 2.29-.34

Deposition of opposing counsel, 3.7
Electronic discovery, 7.53-.57
Employees, communications with, 2.10, 2.34
Forfeiture, 2.68, 6.32, 7.53—-.57

In-house counsel, 2.34

Joint-defense privilege, 2.32

Requests for production, 6.29—.32, 6.54
Waiver, 2.60-.72

Work-product protection compared, 2.46

Attorney Fees
See Costs and Expenses

Attorneys
See Counsel

Audiotapes
Copies, 3.71
Deposition, recording of, 3.64

Availability of Discovery
Generally, 1.16—-.26

B

Bad Faith
Failure to respond, 10.24

Business Records
See also Trade Secrets
Production of, 1.28-.29, 4.39
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Cause

Good cause

—Protective orders, 4.45, 7.60

—Telephone deposition, prohibition of, 3.81

—Work product, production of, 2.50

Physical, mental, or vocational examination
requirement, 8.13

Children’s Court Proceedings
Discovery, 1.1

Claim
See Dismissal

Clergy
Privileged communications, 2.42

Commercial Docket
Discovery protocol, 1.46, 7.6

Common Interests
Waiver of privilege, 2.63

Compelling Discovery
See Orders—Compelling discovery

Complaint
See Summons and Complaint

Computers
See Electronically Stored Information (ESI)

Conferences
See Discovery Conferences; Pretrial Conferences;
Scheduling Conferences

Confidentiality

See also Privilege

As element of privilege, 2.32

Interrogatories, disclosures in answers to, 4.45
Produced materials, 1.29, 6.71, 6.72

Protective order, 1.29, 2.43,4.45, 6.71, 6.72, 10.4

Consultants
See Experts—Nonwitness

Contempt

Appeal, 1.45,10.25

Electronic discovery sanction, 7.65

Failure to comply with order, 3.156, 3.160, 10.20
Subpoena, noncompliance with, 6.85
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Contentions
See Interrogatories

Corporations

See also Employees

Corporate designees for depositions, 3.38, 3.47,
3.154

Depositions, 3.26, 3.36, 3.38, 3.47, 3.49

Discovery, generally, 1.1

Electronically stored information, 7.21, 7.27, 7.33,
7.47

In-house counsel, 2.34, 7.33

Informal discovery, 2.6—.12

Interrogatories, 4.28, 4.33

Limitations on discovery, 2.54—.58

Nonparty designee for deposition, 3.47

Privileges, 2.54—.58

Requests for production or entry, 6.6, 6.16

Sanctions, 3.38, 3.154, 10.19

Costs and Expenses

See also Electronically Stored Information (ESI)—
Cost-shifting issues

Discovery request used for improper purpose, 10.10

Failure to attend deposition, 3.52, 3.153

Failure to comply with discovery order, 10.22

Failure to respond, 4.27, 10.23

Motion to compel discovery, 1.43, 10.16

Order compelling discovery upon denial of motion
for protective order, 10.16

Physical, mental, or vocational examination, 8.18

Proof of denied matter, 1.33, 5.11, 5.34-.36

Protective order, motion for, 10.10

State, sovereign immunity, 1.1

Statement, motion for copy of, 10.16

Videotape depositions, 3.77

Counsel

See also Attorney-Client Privilege

Demeanor at deposition, 3.104

Deposition of, 3.7

Evaluating, through discovery, 1.13

In-house, and privilege, 2.34

Interrogatories, signature of, 4.28

Limited-scope representation, 3.40, 6.47

Physical, mental, or vocational examination,
attendance at, 1.32, 8.20

Critical Self-Analysis Doctrine
Limitation on scope of discovery, 2.55

Cross-examination
Of expert, 8.25,9.5,9.25,9.34,9.35,9.44
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D

Default Judgment

Failure to comply with discovery order, 1.44, 7.65,
7.67,10.20

Spoliation, 7.79

Defenses

Disallowance, for failure to comply with order, 7.65,
7.67,10.20

Dispositive, and discovery rights, 1.15, 1.18

Definitions

Clergy, member of, 2.42

Discoverable matter, 2.14

Documents, 6.13

Electronically stored information, 6.13, 7.50
Evasive answer, 4.33

Interrogatories, definitions in, 4.14
Keyword, 7.44

Litigation hold, 6.23

Metadata, 6.21, 7.15, 7.50

Native format, 6.27, 7.48

Requests for production, definitions in, 6.43
Seasonably, 4.42

Spoliation, 7.16

Statement, 2.4

Trade secret, 2.43

Trial preparation materials, 2.48

Work product, 2.48

Denials

Generally, to requests for admissions, 5.22
Cost-of-proof sanctions, 1.33, 5.11, 5.34-.36
Effect of, 5.11

Depositions

Generally, ch. 3

Admissibility. See Admissibility

Answers and responses

—compelling. See Orders—Compelling discovery

—instructions not to answer, 3.113, 3.116

—self-incrimination, asserting privilege against, 2.44

—supplementation, 3.132—.137, 3.155, 9.44

—telephone ruling, motion for, 3.152

Attendance

—compelling, generally, 3.34-.52

—compelling outside Wisconsin, 3.166, 3.174, 3.178

—failure to appear, 3.30, 3.43, 3.51, 3.52, 3.153, app.
10D

—permissible, 3.128—.131

Certification, 3.70, 3.86, 3.169

Copies, 3.71, 3.74, 3.85, 3.91

Defending. See Preparing to defend and defending,
this heading
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Deponents, permissible, 3.3—.9

—examining physician, 8.24

—protective order, 3.10, 10.4

Documents, review of, before deposition, 2.70

During trial, 1.44

Exhibits, 3.83-.85, 3.112

Experts. See Experts

Interjurisdictional, 3.161-.178

Interrogatories compared, 4.5

Judicial supervision and enforcement, generally,
3.143-.160, 3.178

Limitations, 1.18, 1.22, 1.30, 3.2, 6.39, 6.48, 9.9,
9.42

Location, 3.25-.33

Modification of statutory procedures, 3.28—.30,
3.124-.127

Nonparties
See also Experts

—attendance, 3.45-.52, 3.129, 3.131

—compelling an answer, 3.157-.159

—contempt, 3.160

—Ilocation of deposition, 3.27, 3.30

—outside Wisconsin, 3.166, 3.174

—rproduction of materials, 3.54, 3.56

—subpoena. See Subpoena

—supplementation of responses, 3.137

Notice. See Notice

Oath or affirmation, 3.61

Oath, remote administration, 3.31

Objections. See Objections

Officers, 3.59-.61

Oral, generally, 1.30, 3.11-.117

—advantages and disadvantages, 3.2

—combined oral-written depositions, 3.123

Out-of-state, 3.163—.170

Pending appeal, 3.20-.23

Perpetuating testimony, 1.24, 3.15-.18

—forms, app. 3A, app. 3B, app. 3C

Preparing to defend and defending, 3.107—-.109,
3.114-117

Preparing to take and taking, 3.69, 3.93-.106, 3.111—
113

Preparing witness, 3.109

Proceedings, use in. See Admissibility

Production of documents, use of deposition to record,
6.60

Production of materials at, compelling, 3.53—.57

Protective orders. See Protective Orders

Recording

—audiotape, 3.63

—remote conferencing technology, 3.79

—stenographic, 3.63, 3.68, 3.78

—videotape, 3.65-3.78

Review by witness, 3.70, 3.87, 3.112

Sequence of discovery procedures, 1.37, 6.40
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In state agency investigations, 3.129

Subpoena. See Subpoena

Supplementation, 3.132—.137, 3.155, 9.44

Taking. See Preparing to take and taking, this
heading

Telephone depositions, 3.80—.82, 3.119

Terminate or limit, motion to, 3.147, 10.3

Testimony, discussion of, 3.129

Time. See Time

Transcript, 3.84, 3.86—.92

—copy of videotape, 3.71, 3.74

Uniform Interstate Depositions and Discovery Act,
3.162

Work-product protection, 2.46, 3.7

Written, 1.31, 3.118-.123, app. 3G

—production of materials, 3.57

—taken outside Wisconsin, 3.167-.170, 3.175-.177

Designation

Corporate designee for deposition, 3.37, 3.47, 3.154

Expert witnesses, app. 9A. See also Experts—
Identity

Object of inspection, 6.44

Disadvantages of Discovery
Generally, 1.35

Disclosure

See also Confidentiality; Forfeiture of Privilege;
Waiver of Privilege

Clawback procedures, 2.67, 2.68, 3.56, 6.31, 6.32,
7.54

Examination results to examined party, 1.32

Experts’ identity, 4.19, 9.10, app. 9A

Inadvertent, 2.65-.69, 6.32, 7.54, 7.56, 7.57

Metadata, ethical obligations, 6.22

Produced materials, 6.71, 6.72

Selective waiver, 2.64

Voluntary, 2.62—.64, 7.54, 7.57

Discovery Conferences

Commercial docket, 7.6

Electronically stored information, mandatory pretrial
discovery conference, 1.46, 6.24, 6.75, 7.37-.39,
7.60

Discovery Rights
Generally, 1.18

Discoverability
See Scope of Discovery

Dismissal
Due-process limitations, 10.24
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Failure to comply with discovery order, 1.44, 4.46,
10.20

Failure to respond, 4.27

Motion, 1.15, 1.18, 1.37

Noncompliance with subpoena duces tecum, 6.85

Spoliation, 7.65, 7.67, 7.68, 7.80

Documents

See also Exhibits; Production and Inspection of
Documents, Things, and Places; Requests for
Production or Entry

Authentication, 1.29, 6.6

Definition, 6.13

Indistinguishable from electronically stored
information, 7.10

Interrogatories concerning existence of, 4.20

Metadata as inherent element, 7.51

Review of, for testimony, 2.70, 3.109, 9.31-.33

E

Electronic Filing (e-Filing)
Inapplicable to discovery documents, 4.11
Time, 6.51

Electronically Stored Information (ESI)

Generally, ch. 7

Artificial intelligence, 7.45

Clawback agreements, 2.67, 6.31, 6.32, 7.39, 7.54

Cloud computing, 7.17, 7.22

Conference, prediscovery, 6.24, 7.37-.39, 7.59

Cost-shifting issues, 6.33, 7.43, 7.58—.63

Definition, 6.13, 7.50

Ethical obligations, 6.22, 7.17

Expert assistance, 7.26—.27, 7.36, 7.40, 7.44, 7.50,
7.54,9.46

Forfeiture. See Forfeiture of Privilege

Limitations on discovery, 6.20, 6.28, 7.4, 7.21, 7.47

Litigation holds, 6.23, 7.21, 7.23,7.27, 7.33

Loss from good-faith, routine operations, 7.28-.33

Metadata, 6.21, 7.15, 7.50-.51

Predictive coding, 7.44

Preservation, 6.23, 7.18—-.33

Preservation letters, 7.24—.26

Privilege, 6.29-.32, 7.53-.57

Requests for production, 6.19-.36, 7.47

—format of requests to produce electronically stored
information and responses, 6.26—.28, 7.48—.51

Sanctions, 6.34, 7.64—.80

Sampling, 6.78, 7.63

Search methodologies, 7.44

Subpoenas to third parties, 6.35

Summary of ESI-specific provisions, 7.7

Technology-assisted review, 7.44
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Employees

Depositions, 3.26, 3.36

Electronically stored information, duty to preserve,
7.21,7.23,7.26,7.33

Entry upon land and interrogation of, 6.14

In-house counsel, 2.34

Informal discovery, 2.6—.12

Evidence

See also Admissibility; Exhibits; Relevance; Trial

Demonstrative, and requests for production, 6.6

Exclusion of, for failure to comply with discovery
order, 1.44,7.77, 10.20

Foundation, use of requests for admission, 5.7

Preserving through discovery, 1.9, 1.12. See also
Electronically Stored Information (ESI)—
Preservation

Privilege, assertion of, barring subsequent use at trial,
2.26

Work-product protection, assertion of, barring
subsequent use at trial, 2.50

Examinations
See Physical, Mental, and Vocational Examinations

Exhibits

Deposition materials, 3.83—.85, 3.112
Documents and things produced, 6.60
Requests for admission, 5.7

Expenses
See Costs and Expenses; Electronically Stored
Information (ESI)—Cost-shifting issues

Experts

See also Electronically Stored Information (ESI)—
expert assistance: Reports, Expert

Admissibility of testimony, 9.3, 9.4

Availability of discovery from, generally, 1.25, 3.8,
39,ch.9

Court’s power to appoint, 8.8

Data underlying opinion, 9.36

—native-format material, 9.36

Deposition, 3.8, 3.9, 3.129, 8.24, 9.41-.44, app. 9D

—form, app. 9C

—supplementation of response, 3.134, 9.44

Discoverable matter, 9.22—-.36

Documents relied on by, 9.32—.33

Federal rules on discovery of, 9.10

Fees, 9.8, 9.45

Forms, 9.48, app. 9A, app. 9B, app. 9C

Formulas, 9.36

Identity

—generally, 4.19, 9.10, app. 9A
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—supplementation of response, 1.36, 3.134, 4.42,
9.39

Interrogatories concerning, 4.19, 4.42, 9.39—.40, app.
9B

Medical

—deposition of, 8.24

—examiner, 1.32, 8.19, 8.24, 8.25, app. 8C

—nonwitness, 1.32

—presumption of unavailability, 1.10

Necessary to establish element of claim or defense,
9.3

Nonwitness, 9.20

—informal discovery, 1.34

—informally consulted and not retained, 9.12, 9.17

—medical, 1.32

Opinions beyond anticipated testimony, 9.35

Prior testimony and publications, 9.25-.27

Privilege to refuse to provide testimony, 1.30, 3.116,
9.13

Qualifications, motives, and bias, 9.34

Referees, 7.36, 7.39, 9.46

Reliability standard, 8.19, 9.4

—applicability to predictive coding, 7.44

Testimony at trial, 8.25, 9.3—-.5

Wisconsin rule on discovery of, 9.7-.9

Withdrawal of, 9.19

Work-product protection, 2.49, 9.29—.30, 9.32—.33

Working notes and drafts, 9.29—-.30

F

Facts
Objectives of discovery, 1.6—.8
Taken as established, as sanction, 10.20

Federal Procedure

Authority of decisions regarding, 2.14, 3.1,4.4, 5.1,
6.4,9.1

Experts, discovery of, 4.19, 9.10, 9.33, 9.35

Interrogatories, 4.4, 4.7,4.9, 4.18,4.23,4.27,4.42,
4.45,4.46

Motions compelling discovery, 4.46

Physical and mental examinations, 8.1, 8.3, 8.12,
8.13,8.17, 8.19, 8.20

Rules amendments, 7.4, 7.35

Wisconsin discovery rules compared

—generally, 1.46

—electronic discovery, 7.3, 7.19, 7.29, 7.35, 7.40,
7.54-.57

Withdrawal or amendment of admissions, 5.27—.28

Fifth Amendment
Privilege, 2.44
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First Amendment
Attendance at deposition, 3.131
News media privilege, 2.53

Foreign Discovery
See also States, Other
Depositions, 3.171-.178

Forfeiture of Privilege
See also Waiver of Privilege
By inadvertent disclosure, 2.65-.69, 7.54, 7.57

Frequency of Discovery Methods
Generally, 1.41

Functions of Discovery
Generally, 1.5-.15, 5.3-.7

G

Good Cause
See Cause

H

Health-Care Provider-Patient Privilege
Generally, 2.35-.37

Minors and, 2.36

Waiver, 2.71

Health-Care Providers

Regulatory reports, prohibitions on use in civil or
criminal actions, 2.38

Services evaluation, privilege for, 2.38

Witnesses, 9.19

Health-Care Records
Inspection, 1.32

Hearings

Deposition to perpetuate testimony, 3.18
Motion to compel discovery, 6.41
Privilege, challenge to assertion of, 2.26

I

Identity of Persons

Corporate designees, 3.38, 3.47

Experts. See Experts

Interrogatories, 1.28, 4.18, 4.36, 4.42

Persons with knowledge of discoverable matters,
1.28, 4.18, 4.36, 4.42

Supplementation of responses, 1.36, 3.134, 4.42, 9.35

Witnesses, lay, 1.35, 4.18

Work-product protection, 2.49

Index-6

Impeachment

Depositions, use of, 3.140

Expert testimony, 9.5, 9.30
Interrogatories, use of, 4.5, 4.43
Objectives of discovery, 1.11
Requests for production, use of, 6.6

Incarcerated Persons
Discovery rights, 4.7, 6.8

Indemnification or Reimbursement
Discoverability, 2.19

Informal Discovery

See also Statements

Generally, 1.34,2.2-.12

Employees, communications with, 2.6—.12
Formal discovery compared, 1.34, 1.35,2.3, 3.2
Prefiling, 1.37

Preliminary to formal discovery, 1.12

Protected information, 2.5

Statements given to adverse party by client, 4.20

Inspection
See Production and Inspection of Documents, Things,
and Places

Insurance

Generally, ch. 4
Discoverability, generally, 2.19
Interrogatories, 4.21

Interrogatories

Admissibility, 4.43

Advantages and disadvantages, 1.28, 4.3

Answers and responses, 4.24—.42

—alternatives to answers, 4.37—.41

—compelling. See Orders—Compelling discovery

—evasive, 4.33, 4.35

—form, app. 4B

—supplementing and amending, 4.21, 4.36, 4.42,
9.39

Compared with other discovery methods, 4.5, 6.7

Contention interrogatories, 4.3, 4.5, 4.22, 4.36, 5.5

Copies, 4.11, 4.29

Experts, 4.19, 4.42, 9.39—.40, app. 9B

Filing, 4.11, 4.29,4.43

Format and drafting, 4.12—.15, 4.22, 4.30-.33

Forms, 4.47, app. 4A, app. 4B, app. 4C, app. 5C

Instructions and definitions in, 4.14, 4.32

Judicial supervision and enforcement, generally,
4.44-46

Limitations, 1.19, 1.28, 4.5, 4.7, 5.5, 5.15, 6.39, 6.48,
9.9

Nature and purpose, 4.3
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Nonparties, 4.10

Oath, 4.25,4.28,4.31

Objections. See Objections

Protective orders, 4.45

Requests for admission compared, 4.5, 5.5, 5.15
Requests for production

—compared, 6.7

—use with, 1.29, 4.5, app. 4C, 6.40
Sanctions, 4.20, 4.27, 4.33, 4.46

Scope and content, 4.7, 4.16—.23, 4.34-.36
Sequence of discovery procedures, 1.37, 4.3
Service, 4.9—-.11, 4.29

Signature, 4.28

Submission, 4.6—.23

Supplementary, 1.36, 1.37
Supplementation, 4.21, 4.36, 4.42, 9.39
Time and date, 4.9, 4.13, 4.27

Trial, use at, 4.43

Work-product protection, 2.46

Interviews
See Informal Discovery

Investigation
See Informal Discovery

Issues
Genuine, for trial, and requests for admission, 5.21
Narrowing, through discovery, 1.8, 1.34, 5.5

J

Judicial Supervision and Enforcement

Generally, of discovery, 1.38—.45, ch. 10

Depositions, 3.143—.160, 3.178

Federal rules compared, 1.46

Forms, 10.26, app. 10A, app. 10B, app. 10C, app.
10D

Interrogatories, 4.44—.46

Physical, mental, and vocational examinations, 8.26—
.28

Production and inspection, 6.62—.76, 6.80—.85

Requests for admissions, 5.33—.36

Jurisdiction
Motion, and discovery rights, 1.15

Juveniles
See Children’s Court Proceedings

L
Land

See Production and Inspection of Documents, Things,
and Places
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Media
See News Media

Medical Records
Inspection, 1.32

Memory

Documents used to refresh, 2.70, 3.109
Objectives of discovery, 1.9, 1.11
Timing of depositions, 3.24

Mental Examinations
See Physical, Mental, and Vocational Examinations

Metadata

See also Electronically Stored Information (ESI)
Definition, 6.21, 7.15, 7.50

Destruction and updating of, 7.31, 7.66

Ethical obligations, 6.22

As inherent element of document, 7.51

Requests for, 7.47

Searchability issues, 7.50

Minors
See Children’s Court Proceedings

Modification of Statutory Procedures
Depositions, 3.28-.30, 3.124—.127
Discovery, generally, 1.26

Motions

See also Orders

To compel discovery. See Orders—Compelling
discovery

For contempt, 3.160

For copy of statement, 10.16

For cost-of-proof sanctions, 5.34-.36

For depositions pending appeal, 3.23

For dismissal, 1.15, 1.18, 1.37

To enlarge time to respond, 4.27, 6.66

To have matter deemed admitted, 5.6

Matters outside pleadings, and discovery rights, 1.18

For physical, mental, or vocational examination, 8.6—
.9, 8.13, 8.28, app. 8A

Pretrial, 1.15, 1.37

For protective orders. See Protective Orders

For sanctions. See Sanctions

For summary judgment, 1.15, 1.37

For suppression of deposition, 3.73, 3.92

For telephone ruling, 3.152

To terminate or limit deposition, 3.147, 10.3

Municipalities
Discovery, 1.1
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Names
See Identity of Persons

News Media
Deposition, attendance at, 3.131
Protection of sources, 2.53

Nonparties

Availability of discovery from, generally, 1.25, 1.26

Depositions. See Depositions

Interrogatories, 4.10

Physical, mental, or vocational examination, 8.12

Production of materials or entry on land, 1.29, 3.53,
6.9,6.14

Requests for admission, 5.14

Statements of, as work product, 2.49

Subpoena. See Subpoena

Supplementation of responses not required, 1.36

Nonresidents
See States, Other

Notes
Work-product protection, 2.49

Notice

Deposition, 1.22, 3.36

—corporate party designees, 3.38

—form of notice, 3.37, 3.67, app. 3D, app. 3G, app.
9C

—objections to notice, 3.42

—outside Wisconsin, 3.166, 3.168

—request for production, 3.54, 3.56, 3.57

—service, 3.40, 3.44, 3.168

—telephone participation, 3.81

—time of notice, 3.41

—written deposition, 3.120

Motion to compel discovery, 6.41, 10.14, app. 10B

Motion for protective order, app. 10A

Petition to perpetuate testimony, 1.24, 3.18

Physical, mental, or vocational examination, motion
for, app. 8A

Preservation letter, 7.24—.26

Of reasonable anticipation of litigation triggers duty
to preserve, 7.20—.21

Requests for production, 3.54, 3.56, 3.57

(0)
Objections
See also Waiver

Admissibility of requested information, 2.61
As alternative to seeking protective order, 10.6
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Depositions, 3.113, 3.116

—Ilocation, 3.33

—notice, objection to, 3.42, 10.6

—officer’s qualifications, 3.60

—of particular person, 3.10

—preparing for objections, 3.106, 3.108

—preserving objections, 2.61, 3.116, 10.6

—recording, objections to, 3.63, 3.66, 3.73, 3.75,
3.92

—speaking objections, 3.113

—subpoena, 3.50, 10.6

—telephone participation, 3.81

—timing, 3.19

—transcript, 3.92

—written questions, 3.121

Interrogatories, 4.18, 4.33, 4.41, 4.43

—extension of time to assert objections, 4.27

Physical, mental, or vocational examination and
report, 8.19, 8.25

Privilege, objection based on, generally, 2.26, 2.61

Protective order, proposed, 10.9

Requests for admission, 5.10, 5.21, 5.34-.35

Requests for production, 3.55, 6.53-.55, 6.57, 7.38,
7.43,7.47,7.51,7.60

Responses, sufficiency of, 1.43

Objectives of Discovery
Generally, 1.5-.15, 5.3-.7

Opinions

Experts’ opinions, beyond anticipated testimony,
9.35

Of fact, and requests for admission, 5.21

Use of interrogatories in discovering, 4.5, 4.22

Orders

See also Motions; Protective Orders;

Appeal, 1.45

Compelling discovery, 10.11-.16

—denial of motion for protective order, 6.72, 10.16

—depositions, 3.8, 3.151, 3.158

—expenses, award of, 1.43, 10.16

—expert witnesses, 3.8

—failure to comply with, 1.44, 3.156, 4.46

—interrogatories, 4.41, 4.46

—motion, 10.14, app. 10B

—privilege, assertion of, 2.26

—production of materials, 6.73—.76

—waiver not constituted by compliance with, 2.63

Confidentiality, binding effect under Fed. R. Evid.
502, 2.69, 7.55

Deposition pending appeal, 3.23

Incorporating parties’ agreement, 2.69, 7.55

Modification of statutory procedure, 3.127
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To perpetuate testimony, 1.24, 3.18, app. 3A, app. Objections, 8.19, 8.25
3B, app. 3C Order for, 1.23, 8.5-.14, 8.28, app. 8D
For physical, mental, or vocational examination, Protective order, 8.14, 8.19, 8.27
1.23, 8.5-.14, 8.28, app. 8D Reports, 8.23—-.25
Preservation, 7.40, 7.60 Sanctions, 8.28
For sanctions. See Sanctions Scope, 8.22
Scheduling, 6.64, 7.36, 9.21 Stipulation, examination by, 1.32, 8.1, 8.24
Sequence of discovery, 6.65 Time, 1.23, 8.9, 8.24
Supplementation of response, 6.67 Trial, use of report at, 8.25
Other Countries Physician-Patient Privilege
See Foreign Discovery Generally, 2.35-37
Waiver, 2.71
Other States
See States, Other Physicians
See Experts—Medical
|
Places, Inspection of
Parties See Production and Inspection of Documents, Things,
Availability of discovery from, generally, 1.25 and Places
Physical, mental, or vocational examination,
availability of, 8.12 Pleadings
Privilege, standing of parties, to assert, 2.26 Physical, mental, or vocational examination,
Subpoena of, 3.36, 6.78 requirements for, 8.13
Standard, 5.13
Penalties Striking of, 1.44, 6.85, 10.20, 10.24
See Sanctions
Press
Personal Injury See News Media
See also Physical, Mental, and Vocational
Examinations Pretrial Conferences
Interrogatories, 4.23 See also Discovery Conferences; Scheduling
Valuation of claim, 5.8 Conferences
Relationship of, to discovery, 1.3, 1.40
Petitions
Perpetuation of testimony, 1.24, 3.18, app. 3A Prisoners
See Incarcerated Persons
Photographs
Inspection of documents, things, and land, 6.6, 6.13, Privacy
6.14, 6.59 Protective order, 2.52
Interrogatory concerning, 4.5, 4.20
Work-product protection, 2.49 Privilege

See also Attorney-Client Privilege; Forfeiture of
Physical, Mental, and Vocational Examinations Privilege; Waiver of Privilege

Generally, 1.32, ch. 8 Generally, 2.20, 2.23—.44
Attendance, 8.20 Assertion, 2.26
Availability of examination, 8.10—.13

- ' Barring use of material at trial, 2.26
Compared with other discovery procedures, 8.4

Business and corporations, miscellaneous doctrines,

Cost of, 8.18 2.54-.58

Examiner, 8.19, 8.25, app. 8C Clergy, 2.42

Forms, 8.29, App. 8A, App. 8B, App. 8C, App. 8D Construction, 2.25

Judicial supervision and enforcement, 8.26-.28 Electronically stored information, 6.30-.32, 7.53—.57

Location, 8.17 Evaluation of health-care provider services, 2.38

Nature and purpose, 8.3, 8.22 Expert testimony, refusal to provide, 1.30, 3.114,
Number, 8.21 9.13
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Failure to assert, 2.61, 3.114

Forfeiture or waiver of, 2.60-.72

Health-care provider-patient privilege, 2.36, 2.71

Informal discovery, 2.5

Instruction not to answer based on, 3.116

Log, 6.54

News media privilege, 2.53

Production of documents or things, 2.44, 6.18, 6.54.
See also Electronically stored information, this
heading

Recognized privileges, listed, 2.27

Self-incrimination, 2.44

Spousal and domestic-partner communications, 2.39—
41

Trade secrets, 2.43

Probate
Discovery, 1.1

Proceedings
See Trial

Production and Inspection of Documents, Things,
and Places

See also Electronically Stored Information (ESI);
Requests for Production or Entry; Subpoena
Duces Tecum; Testing; Work-Product Protection

Generally, 1.29, ch. 6

Attendance at inspection, 6.59

Authentication of document through, 6.6

Business records, in response to interrogatory, 1.28,
4.39,7.52

Copying, 6.78

Cost of, 6.33, 6.54, 6.71, 6.72

At deposition, 3.53—.57

Deposition to perpetuate testimony, 6.1

Documents used to refresh memory, 2.70, 3.107

Entry on land, 6.14, 6.71, 6.72, 6.78, 6.86

Location of inspection, 6.45, 6.71, 6.72

Medical records, 1.32

Methods of inspection, 6.59

Nonparties, 1.29, 3.53, 6.9, 6.14

Originals, 1.29, 6.72, 6.82

Privilege, 2.44, 6.18, 6.29-.32, 6.54

Privileged information, in camera inspection of, 2.26

Recording inspection, 6.60

Release of personal records, authorizations for, 6.15

Requests for, and response. See Requests for
Production or Entry

Self-incrimination, 2.44

Stipulation, inspection by, 1.32, 6.86

Proportionality
See Scope of Discovery

Index-10

Protective Orders

Generally, 1.42, 10.2-.10

Appeal, 1.45

Common-law guidelines, 10.4

Confidential information, 1.29, 2.43, 4.45, 6.71, 6.72,
10.4

Denial of motion for, compelling discovery, 6.75,
10.16

Depositions, 3.144, 10.7

—attendance, prohibiting, 3.128, 3.129

—Ilocation, 3.32

—modification of statutory procedures, 3.125

—of particular person, 3.10, 10.4

—preparing to defend deposition, 3.106

—recording, 3.62, 3.63, 3.65

—speaking objections, 3.111

—subpoena, 3.49

—telephone participation, 3.79

—terminating or limiting, 3.145, 10.3

—timing, 3.19

—witness discussion of testimony, 3.127, 3.128

Documents obtained outside ch. 804 procedures, 10.4

Expenses, award of, 10.10

Good-cause requirement, 4.45

Interrogatories, 4.45

Limiting discovery to issues raised by dispositive
motion, 1.18

Motion, 10.7

—filing of, 6.70, 10.7

—form, app. 10A

—response to, 10.8

—untimely, sanctions on, 6.70

Objection to proposed order, 10.9

Physical, mental, or vocational examination, 8.14,
8.19, 8.27

Privacy, 2.52

Procedure, 10.5-.10

Requests for production, 1.29, 3.55, 6.57, 6.68—-.72

—attendance at inspection, 6.59

Subpoena duces tecum, 6.81-.84, 10.3, 10.7

Trade secrets, 2.43, 4.45,6.72, 10.4

Public Records
Generally, 2.3

Q

Questioning
Depositions, 3.96-.104, 3.116, 3.117, 3.121

R

Real Property
See Production and Inspection of Documents, Things,
and Places
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Recollection
See Memory

Recording

See also Audiotapes; Depositions; Videorecordings
Inspection of documents and things, 6.13, 6.60
Physical, mental, or vocational examination, 8.22

Records
See Production and Inspection of Documents, Things,
and Places

Relevance

Discoverable matters, 1.4, 1.25, 1.35, 1.46, 2.14,
2.16,3.4,4.7,6.11, 6.54,6.75, 6.84,7.9, 7.10,
7.21,7.59, 8.4, 8.13,9.29

Physical, mental, or vocational examination, 8.13

Subpoena duces tecum, 6.78

Reports, Expert

Federal rules, 9.10, 9.26, 9.30, 9.33

Physical, mental, or vocational examinations, 8.23—
25

Work-product protection, 2.49

Requests for Admission

Generally, 1.33, ch. 5

Answers and responses, 5.17-.31

—admissions. See Admissions

—denials, 1.33,5.11, 5.22, 5.34-.36

—failure to respond, 5.18, 5.34

—form, app. 5B

—inability to admit or deny, 5.6, 5.23, 5.35

—objections, 5.10, 5.21, 5.34-.35

Complaint, detailed, requests as alternative to, 5.13

Format, 5.16, 5.19-.23

Forms, 5.37, app. SA, app. 5B, app. 5C, app. 5D

Interrogatories compared, 4.5, 5.5, 5.15

Judicial supervision and enforcement, generally,
5.33-.36

Limited usefulness, 5.30

Nature, purpose, and uses, 5.3—.7

Nonparties, 5.14

Number, 5.15,5.16

Objections, 5.10, 5.21

Sanctions, 1.33, 5.11

Scope, 5.8

Sequence of discovery procedures, 1.37

Service, 5.13—-.14

Time, 5.13, 5.18

Requests for Production or Entry
Generally, 1.29, 6.2-.76

Answer. See Response, this heading
Appeal, requests pending, 6.39
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Compared with other discovery procedures, 6.7

Deposition, production at, 3.54

Designation of object of inspection, 6.44

During trial, 6.39

Electronically stored information. See Electronically
Stored Information (ESI)

Existence of document, thing, or land, 6.15

Filing, 6.47

Format and drafting, 6.42—.45

Forms, app. 6A, app. 6B, app. 6C

Instructions and definitions, 6.43, 6.54

Interrogatories, use with, 1.29, 4.5, app. 4C, 6.40

Judicial supervision and enforcement, generally,
6.62-.76

Land, 6.14

Limitations, 1.20, 1.29, 5.15, 6.4, 6.39, 6.48, 6.49,
6.54,6.71,7.4

Nature, purpose, and uses, 6.5—.6

Nonparties, 1.29, 6.9, 6.14

Number, 6.48

Objections, 3.55, 6.4, 6.53—-.55, 6.57

Persons subject to request, 6.9

Possession, custody, or control, 6.16

Privilege, 6.18, 6.29-.32, 6.54

Protective orders. See Protective Orders

Response, 6.50-.58

—compelling, 6.41, 6.73-.76

—forms, app. 6A, app. 6B

—supplementation, 6.58, 6.67

Sanctions, 6.70, 6.72, 6.73—.76

Scope, 6.10-6.36

Sequence of discovery procedures, 1.37, 6.40, 6.65

Service,

—agenerally, 1.20, 6.39, 6.47, 6.51

—Tresponse, 6.51

Statutory authority, 6.4

Time. See Time

Work-product protection, 6.18, 6.54, 6.75

Requests for Supplementation
Deposition responses, 3.134
Interrogatory responses, 4.42

Responses
See Answers and Responses

Right to Discovery
Generally, 1.18

Sampling
Inspection of documents, things, and land, 6.13, 6.14,
6.33, 6.35, 6.60, 6.78, 7.63
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Sanctions

See also Contempt; Costs and Expenses; Dismissal

Generally, 1.44, 10.17—-.24

Administrative agencies, 4.46

Appeal, 1.45,10.25

Corporate party designees, 3.38, 3.154

Cost of proof of denied matter, 1.33, 5.11, 5.33-.36

Default judgment, 1.44, 7.79, 10.20

Due-process limitations, 10.24

Exclusion of evidence, 1.44, 7.77, 10.20

Facts taken as established, 10.20

Failure to attend deposition, 3.153, app. 10D

Failure to comply with order, 1.44, 3.156, 4.46,
10.18-.22

—motion, form, app. 10C

—physical, mental, or vocational examination, 8.28

Failure to respond, 4.27, 10.23, app. 10D

Failure to supplement, 3.155, 10.23, app. 10D

Interrogatories, 4.27, 4.46

Pleadings, striking of, 1.44, 6.85, 10.20, 10.24

Privilege, assertion of, without adequate grounds,
2.26

Procedure for motion, 10.21

Protective order, untimely motion for, 6.70

Spoliation, 7.65—.80

Stay of proceedings, 1.44, 10.20

Subpoena duces tecum, noncompliance with, 6.85

Types of, 10.20

Scheduling Conferences

Discovery deadline, 6.24, 6.39, 6.64, 8.9
Expert disclosure considerations, 9.8
Timing of, 1.40

Scheduling Order

Generally, 6.64

Electronically stored information, need for discovery
of, 7.36

Experts’ identity, disclosure of, 9.19, 9.21

Scope of Discovery

Generally, 1.4, ch. 2

Appeal regarding, 1.45

Construction, 2.14

Formal discovery, 2.13-.21

Informal discovery, 2.2—.12

Limitations on,

—generally, 1.18, 1.42,2.22-.59,4.7,5.21,6.17,7.4,
9.9

—electronically stored information. See
Electronically Stored Information (ESI)

Proportionality, 1.4, 1.25, 1.35, 1.42, 1.46, 2.14, 2.17,
34,44,4.7,5.8,6.11,6.17, 6.33, 6.54, 6.75,
6.84,7.4,7.9,7.10,7.21,7.40, 7.43,7.51, 7.58—
.63, 8.4,8.13,9.9

Relevance, 2.15-.17, 6.78, 8.13

Index-12

Self-Incrimination
Privilege against, 2.44

Sequence of Discovery Procedures
Generally, 1.37
Experts, 9.8

Service

Deposition

—notice, 3.40, 3.44, 3.168

—outside Wisconsin, 3.168, 3.174

—subpoena, 3.49

—transcript, 3.89

—written questions, 3.121

Electronic (email)

—interrogatories, 4.11, 4.29

—requests for production or entry, 6.46, 6.51

Interrogatories, 4.9—.11, 4.29

Petition to perpetuate testimony, 3.18

Requests for admissions, 5.13—.14

Requests for production or entry upon land, 1.20,
6.39, 6.46, 6.51

Settlement

Discovery of experts, 9.5
Personal-injury actions, 4.23
Selective disclosure, 2.64

Uses of discovery, 1.7, 1.13, 1.14

Special Proceedings
Discovery, 1.1

Spousal and Domestic-Partner Communications
Privilege
Generally, 2.39—41

States, Other

Depositions taken in Wisconsin, 3.162
Depositions taken outside Wisconsin, 3.163—.170
Subpoena of nonresidents, 6.78

Statements

Generally, 1.34,2.4

Interrogatories, 4.20

Motion for copy of, award of expenses, 10.16
Work-product protection, 2.49

Stay

Automatic, upon filing of specified motions, 1.18,
3.2,49,6.51,6.66,7.4

Of proceedings, as sanction, 1.44, 10.20

Stipulations

See also Agreements
Confidential information, 1.32, 10.4
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Discovery procedures, modification of, 1.26, 2.72,
3.126

Informal discovery, 2.3

Inspection by, 1.32, 6.86

Physical, mental, and vocational examinations, 1.32,
8.1,8.24

Waiver by, 2.72

Subpoena

Deposition, interjurisdictional, 3.162, 3.166

—form, app. 3H

Deposition of nonparty, 1.30, 3.46, 3.52

—form of subpoena, 3.46, 3.67, app. 3E

—production of materials, 3.54, 3.56, 3.57. See also
Subpoena Duces Tecum

—service, 3.49

Deposition of party, 3.36, 6.78

Form, app. 3E

Subpoena Duces Tecum

Generally, 6.77—.85

Failure to comply with, 6.85

Form, app. 3E

Protective order, 6.81-6.84, 10.3, 10.7

Summary Judgment
Admissions, use of, 5.6
Discovery rights, 1.18
Motion, 1.15, 1.37

Oral depositions, use of, 1.30

Summons and Complaint
Triggering of discovery rights, 1.18

Supplementation of Responses
See Answers and Responses

T

Technology
Ethical obligations, 7.17

Telephone
Depositions, 3.80-.82, 3.119
Rulings by telephone, 3.152

Testimony

See also Depositions; Evidence; Experts;
Impeachment

Objectives of discovery, 1.10—.12

Perpetuating. See Depositions—Perpetuating
testimony

Witnesses unavailable for trial, 1.10
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Testing
Inspection of documents, things, and land, 6.13, 6.14,
6.35,6.59, 6.60, 6.71, 6.78, 6.86, 7.63

Third-Party Subpoena, 6.79, 6.84

Time

Generally, timing of discovery process, 1.37, 1.40

Depositions

—notice, 3.41

—oral, 1.22,1.37,3.13-.24

—out-of-state commission, 3.168

—to perpetuate testimony, 1.24, 3.18

—signing, 3.87

—written, 1.31, 3.121

Discovery deadline, 6.39, 6.64, 8.9

Experts’ identity, disclosure of, 9.21

Extensions, 4.27, 6.66

Interrogatories, 4.9, 4.13, 4.27

Motion to compel discovery, 10.14

Physical, mental, or vocational examination, 1.23,
8.9,8.24

Production of materials and entry upon land, 1.20,
3.54, 6.38—-41, 6.45, 6.51, 6.66

—protective orders, 6.72, 6.83, 6.84

—subpoena duces tecum, 6.83, 6.84

Protective order, motion for, 10.7

Requests for admission, 5.13, 5.18

Requests for production and entry. See Production of
materials and entry upon land, this heading

Scheduling conference, 1.40

Subpoena duces tecum, 6.83, 6.84

Trade Secrets
Privilege, 2.43
Protective order, 2.43, 4.45,6.72, 10.4

Transcripts
Deposition, 3.84, 3.86—.92. See also Depositions—
Recording

Trial

See also Cross-examination

Depositions, use of. See Admissibility—Depositions

Interrogatories, use of, 4.43

Physical, mental, or vocational examination report,
use of, 8.25

Trial Preparation Materials

See also Work-Product Protection
Definition, 2.48

Informal discovery, 1.34

Trusts

Discovery, 1.1
Self-incrimination, privilege against, 2.44
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Uses of Discovery
Generally, 1.5-.15

v

Venue
Motion, and discovery rights, 1.15, 1.18

Videoconferencing
Depositions, 3.31, 3.32, 3.33, 3.79, 3.82

Videorecordings

Deposition, recording of, 3.65—.78

Editing, 3.71, 3.75

Inspection of documents, things, and land, 6.6, 6.59,
6.60

Voir Dire
Witnesses, regarding undisclosed matters, 1.44

W

Waiver

See also Waiver of Privilege

Deposition objections, generally, 2.61, 3.116

Deposition officer’s qualifications, 3.60

Deposition transcript or recording, errors and
irregularities in, 3.73, 3.92

By failure to respond, 2.61

Interrogatory objections, 4.41

Notice of deposition, errors and irregularities in, 3.42

Requests for admission, objections to, 5.21, 5.35

Requests for production, objections to, 6.55

Review of deposition record, 3.70, 3.87

By stipulation, 2.72

Sufficiency of discovery response, 1.43

Work-product protection, 9.32

Index-14

Waiver of Privilege

See also Forfeiture of Privilege

Generally, 2.60—.72

Attorney-client privilege, 2.60—-.72, 2.46—.49

Evidence needed at trial, 2.26

By failure to assert privilege, 2.61, 3.116

By failure to respond, 2.61

Health-care provider-patient privilege, 2.71

By inadvertent disclosure, 2.65-.69, 7.54—-.57

By making claim or defense, 2.71

Refresh memory, use of material to, 2.70

Selective, 2.64

Self-incrimination, privilege against, 2.44

Spousal and domestic-partner communications, 2.39—
41

By voluntary disclosure, 2.62—.64, 7.54, 7.57

Witnesses

See also Depositions; Experts; Memory; Nonparties;
Statements

Adverse, delaying discovery from, 1.7, 1.9

Corporate party designees as, 3.38

Evaluating conduct of, through discovery, 1.13

Fees, 3.39, 3.48

Identity, 1.28, 2.49, 4.18. See also Experts

Lay, 9.4

Unavailable for trial, 1.10

Voir dire, 1.44

Work-Product Protection

Generally, 2.45-.50

Attorney-client privilege compared, 2.46
Deposition of opposing counsel, 3.7
Experts, 2.49, 9.29-.30, 9.32-.33
Good-cause showing for production, 2.50
Informal discovery, improper, 2.5
Requests for production, 6.18, 6.54
Waiver, 2.60—.72

Work product defined, 2.48
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