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5. Target Groups [§ 17.27]
6. Waiting Lists [§ 17.28]
E. Intake and Referral [§ 17.29]
F. Assessment [§ 17.30]
1. In General [§ 17.31]
2. Required Content [§ 17.32]
G. Care Plan [§ 17.33]
1. In General [§ 17.34]
2. Required Content [§ 17.35]
H. Services [§ 17.36]
1. Decision to Approve or Deny Services [§ 17.37]
2. Allowable Services [§ 17.38]
I.  Applicant and Participant Rights [§ 17.39]
Grievances and Appeals [§ 17.40]
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IV. MA Waiver Program: COP-W [§ 17.41]
A. In General [§ 17.42]
B. Program Administration [§ 17.43]
C. Program Financing [§ 17.44]
1. State-to-County Allocations [§ 17.45]
2. Funding of Individual Services [§ 17.46]
3. Participant Cost Sharing [§ 17.47]
4. Estate Recovery [§ 17.48]
D. Eligibility [§ 17.49]
1. Financial Requirements [§ 17.50]
2. Functional Requirements [§ 17.51]
3. Commencement of Services [§ 17.52]
4. Restrictions on Eligibility [§ 17.53]
a. In General [§ 17.54]
(1) Home and Community-Based Settings [§ 17.55]
(2) Living Situation [§ 17.56]
(3) CBREF Service Limits [§ 17.57]
(4) Residency Requirement [§ 17.58]
5. Denial of Eligibility [§ 17.59]
6. Waiting Lists [§ 17.60]
Intake and Referral [§ 17.61]
Assessment [§ 17.62]
Care Plan [§ 17.63]
Allowable Services [§ 17.64]
Participant Rights and Responsibilities [§ 17.65]
Grievances and Appeals [§ 17.66]
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V.  Other Integrated Care Programs [§ 17.67]
A. In General [§ 17.68]
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B. Program of All-Inclusive Care for the Elderly [§ 17.69]
C. Family Care Partnership Program [§ 17.70]

VI. Family Care [§ 17.71]
A. Aging and Disability Resource Centers [§ 17.72]
B. Care-Management Organizations [§ 17.73]
C. Family Care Benefit [§ 17.74]

L.

Eligibility (Section 46.286) [§ 17.75]
a. Functional Eligibility [§ 17.76]
b. Financial Eligibility [§ 17.77]

(1) In General [§ 17.78]

(2) Cost Sharing [§ 17.79]

(3) Entitlement [§ 17.80]

D. IRIS (Include, Respect, I Self-Direct) Waiver [§ 17.81]
E. Independent Advocacy Agencies [§ 17.82]

VII. Community Opportunities and Recovery (COR) Waiver [§ 17.83]

Appendix

17A Sample Rights Notification

CHAPTER 18

LONG-TERM CARE FACILITIES: REGULATION
by Robert J. Lightfoot, 11

L. Scope of Chapter [§ 18.1]

II. Overview of Regulatory Framework [§ 18.2]
A. Sources of Law [§ 18.3]
B. Regulation [§ 18.4]

1.

2.

Nursing Homes, CBRFs, and RCACs, and Adult Family Homes [§ 18.5]
Licensure [§ 18.6]

Medicaid [§ 18.7]

Medicare [§ 18.8]

Board on Aging and Long-Term Care [§ 18.9]

e. Trade Associations and Advocacy Groups [§ 18.10]

Continuing Care Facilities [§ 18.11]

po o

II. Nursing Homes [§ 18.12]
A. Licensure, Certification, and Other Regulatory Requirements [§ 18.13]

1.

WD

Sources of Law [§ 18.14]

Licensure [§ 18.15]

Certification (ELD-0027) [§ 18.16]

Survey Process [§ 18.17]

Governmental Enforcement of Licensure and Certification Standards [§ 18.18]
a. In General [§ 18.19]

b. State Enforcement Provisions [§ 18.20]

c. Federal Enforcement Provisions [§ 18.21]

Resource Allocation Program [§ 18.22]
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B. Admission [§ 18.23]
Sources of Law [§ 18.24]
Selecting a Nursing Home [§ 18.25]
Competence and Consent [§ 18.26]
Discrimination Against Residents Because of Payment Source [§ 18.27]
Admission Agreements [§ 18.28]
a. Requirement of Written Acknowledgment [§ 18.29]
b. Required Disclosures (ELD-0028) [§ 18.30]
c. Prohibited Provisions (ELD-0029) [§ 18.31]
C. Residents’ Rights [§ 18.32]
1. Sources of Law [§ 18.33]
2. Specific Rights [§ 18.34]
a. Communications [§ 18.35]
Grievances [§ 18.36]
Finances [§ 18.37]
Admission Information [§ 18.38]
Treatment [§ 18.39]
Privacy [§ 18.40]
Work [§ 18.41]
Outside Activities [§ 18.42]
Personal Possessions [§ 18.43]
Transfer or Discharge [§ 18.44]
Abuse and Restraints [§ 18.45]
Care [§ 18.46]
. Choice of Provider [§ 18.47]
Care Planning [§ 18.48]
Religious Activity [§ 18.49]
Nondiscriminatory Treatment [§ 18.50]
Right to Apply for and Receive Medicare and Medicaid Benefits [§ 18.51]
Rights of Incompetent Residents [§ 18.52]
. Notification [§ 18.53]
D. Transfer and Discharge [§ 18.54]
1. In General (ELD-0030) [§ 18.55]
Sources of Law [§ 18.56]
Acceptable Reasons for Transfer and Discharge [§ 18.57]
Notice [§ 18.58]
a. Timing [§ 18.59]
b. Contents [§ 18.60]
Planning Conference [§ 18.61]
Records [§ 18.62]
Appeals of Transfers and Discharges [§ 18.63]
Bedhold Provisions [§ 18.64]
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IV. Community-Based Residential Facilities [§ 18.65]
A. Sources of Law [§ 18.66]
B. Licensure [§ 18.67]
C. Admission [§ 18.68]
1. In General [§ 18.69]
2. Admission Procedures [§ 18.70]
3. Admission Agreements (ELD-0031) [§ 18.71]
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D. Resident Discharge or Transfer [§ 18.72]
1. Initiated by Resident [§ 18.73]
2. Initiated by CBRF [§ 18.74]
a. General [§ 18.75]
b. Resident’s Belongings After Discharge [§ 18.76]
c. Disbursement of Funds [§ 18.77]
d. Information Provided at the Time of Transfer or Discharge [§ 18.78]
Resident Funds [§ 18.79]
Terminally 111 Residents [§ 18.80]
Resident Records (ELD-0032) [§ 18.81]
Notice of Change Affecting Resident [§ 18.82]
1. Change in Resident’s Status [§ 18.83]
2. Death of Resident [§ 18.84]
3. Incidents and Accidents [§ 18.85]
I.  Service Requirements [§ 18.86]
1. Individualized Service Plan [§ 18.87]
2. Program Services (ELD-0033) [§ 18.88]
3. Food Services [§ 18.89]
J.  Residents’ Rights (ELD-0034) [§ 18.90]

Tomm

V. Residential Care Apartment Complexes [§ 18.91]
In General [§ 18.92]
Sources of Law [§ 18.93]
Registration and Certification [§ 18.94]
Requirements for Operation [§ 18.95]
In General [§ 18.96]
Building Requirements [§ 18.97]
Comprehensive Assessment [§ 18.98]
Service Agreement [§ 18.99]
Fee Schedule [§ 18.100]
Risk Agreement [§ 18.101]

7. Services [§ 18.102]
E. Conversion of Nursing Homes and CBRFs [§ 18.103]
F. Residents’ Rights (ELD-0035) [§ 18.104]
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VI. Continuing Care Facilities [§ 18.105]
A. Sources of Law [§ 18.106]
B. Definitions [§ 18.107]
C. Duties of Continuing Care Providers (ELD-0036) [§ 18.108]
D. Requirements for Continuing Care Contracts (ELD-0037) [§ 18.109]

VII. Adult Family Homes [§ 18.110]

Sources of Law [§ 18.111]

Licensure [§ 18.112]

Regulation of Adult Family Homes [§ 18.113]
Admission [§ 18.114]

1. Preadmission [§ 18.115]

2. Admission [§ 18.116]

E. Termination of Placement [§ 18.117]
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F. Other [§ 18.118]

1. Resident Records [§ 18.119]
2. Changes to be Reported to Licensing Agency [§ 18.1201]
3. Resident Care and Services [§ 18.121]
4. Prescription Medications [§ 18.122]
5. Nutrition [§ 18.123]
6. Resident Rights [§ 18.124]
7. Resolution of Grievances [§ 18.125]
CHAPTER 19

OVERVIEW OF NEGLIGENCE CLAIMS FOR OLDER CLIENTS
by Ann S. Jacobs & Amy M. Risseeuw

L. Scope of Chapter [§ 19.1]

II. Initial Considerations and Concerns [§ 19.2]

A. Identifying the Plaintiff [§ 19.3]
1. In General [§ 19.4]
2. In Cases Involving a Living Injured Older Adult [§ 19.5]
3. In Cases Involving a Deceased Older Adult [§ 19.6]

B. Recognizing Potential Pitfalls in Representing the Older Client [§ 19.7]
1. Confidentiality [§ 19.8]
2. Conflict of Interest [§ 19.9]

III. Damages and Causation [§ 19.10]6
A. In General [§ 19.11]
B. Causation [§ 19.12]
C. Special Damages [§ 19.13]
1. Past Medical Expenses [§ 19.14]
a. In General [§ 19.15]
b. Reasonableness of Past Medical Expenses [§ 19.16]
c. Causation and Necessity of Past Medical Expenses [§ 19.17]
d. Subrogation [§ 19.18]
2. Future Medical Expenses [§ 19.19]
3. Past Loss of Earning Capacity [§ 19.20]
4. Future Loss of Earning Capacity [§ 19.21]
D. General Damages [§ 19.22]
1. Past Pain, Suffering, and Disability [§ 19.23]
a. Parameters [§ 19.24]
b. The Dead Man’s Statute [§ 19.25]
2. Future Pain, Suffering, and Disability [§ 19.26]
a. Finite Period of Time [§ 19.27]
b. Fear of Future Surgery [§ 19.28]

IV. Common Negligence Claims and Issues for Elderly Plaintiffs [§ 19.29]
A. In General [§ 19.30]
B. Types of Claims [§ 19.31]
1. Premises-Liability claims [§ 19.32]
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2. Motor Vehicle Accidents [§ 19.33]
3. Long-Term Care Negligence Claims [§ 19.34]
a. In General [§ 19.35]
b. Common Causes of Action [§ 19.36]
c. Type of Facility Involved [§ 19.37]
d. Establishing Negligence and Identifying Confounding Factors [§ 19.38]
4. Medical Malpractice Claims [§ 19.39]
In General [§ 19.40]
Bringing the Claim [§ 19.41]
Is It Actually a Malpractice Claim [§ 19.42]
Proving the Claim [§ 19.43]
The Value of the Claim [§ 19.44]
laims of Financial Abuse [§ 19.45]
In General [§ 19.46]
Action for Accounting: Holding the Power of Attorney for Finances
Accountable [§ 19.47]
Conversion [§ 19.48]
Breach of Fiduciary Duty [§ 19.49]
Fraud, Misrepresentation, or Undue Influence [§ 19.50]
Unjust Enrichment and Constructive Trusts [§ 19.51]
With Respect to Real Property—Declaration of Interest, Quiet Title, Partition
[§ 19.52]
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ELDER LAW RESOURCES ON THE INTERNET
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