Index

References are to sections.

Admissibility

Lack of similar incidents, 6.24

Pre-trial simulations, 6.23

Settlements with certain parties, 6.21

Similar incidents with the product,
6.22

Arbitration
Federal Arbitration Act, 5.13
Magnuson-Moss Warranty Act, 5.13

Contract

See also Warranty
Damages, 7.4
Indemnification, 5.4
Privity, ch. 1, 5.1, 5.3
Unilateral, 5.3

Damages

Generally, ch. 7

Burden of proof, 7.2, 7.11

Contract claims, 7.4

Earning capacity, loss of, 7.14

Economic, 7.8—-.16

Economic loss doctrine. See
Economic Loss Doctrine

General, 7.8

Life expectancy, 7.15
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Medical and care expenses, 7.10-.12

—collateral source rule, 7.12

Mitigation, 7.2, 7.16, 7.24

Noneconomic, 7.17-.20

—bystander claims, 7.20

—emotional distress, 7.20

—Tloss of consortium and loss of
society and companionship, 7.19

—pain, suffering, disability, and
disfigurement, 7.18

Nursing services, spouse’s, 7.13

Present value and inflation, 7.15

Property, 7.22

Punitive, 7.23

Special, 7.8

Tort claims, 7.4, 7.8

Warranty, breach of, 7.24

Wrongful death, 7.21

Defenses

Negligence claims

—contributory negligence, 4.16

—sophisticated-user doctrine, 4.18

—statutes of limitation, 4.18

Strict-products-liability claims, post-
2011, 3.12

—compliance with governmental
standards, 3.12

—contributory negligence, 2.51-.54,
3.12

—inherent-characteristic doctrine,
3.12

—intoxication, 3.12

—misuse by claimant, 3.12

—statutes of limitation and repose,
2.55,3.13

Warranty claims, 5.15
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Discovery Issues J
Generally, ch. 6
Changes in discovery procedure, 6.33 Jury Instructions
—Ilimitations on discovery of Business, definition, 2.39
electronically stored information, Causation, 2.26
6.35 Damages, 7.8
Corporate representative depositions, —burden of proof, 7.2
6.37 —earning capacity, loss of, 7.14
Protective orders, 6.36 —emotional distress, 7.20

—1loss of consortium, 7.19
—medical expenses, 7.11

E —mitigation, 7.16
—pain and suffering, 7.18
Economic Loss Doctrine —present value, 7.15
Generally, 5.1, 7.3-.5 —property, 7.22
Integrated system, 7.5 Enhanced injury, 2.31, 6.28
Other property, 7.5 Negligence, 4.5, 4.6, 4.12
Public policy considerations, 7.4 Preexisting condition, 2.27
Res ipsa loquitur, 4.13
Evidentiary Issues Under the influence, 3.12
Generally, ch 6 Verdict, product liability, 6.28
Admission of evidence of Warranties, 5.7, 5.8, 5.11, 5.12
settlements, 6.21 —defenses, 5.15

Daubert challenges, 6.5

—qualification, 6.7

—reliability, 6.8 L

Learned treatises, 6.25

Negative evidence of a lack of similar Lemon Law, 5.14
incidents, 6.23

Other similar incidents, 6.22 Limitation Periods. See Statutes of
Pretrial simulations of the incident, Limitation and Repose
6.23
Subsequent remedial measures, 6.4
M
F Magnuson-Moss Warranty Act,
5.13
Federal Court
Burden of proof, 7.2 Medical Devices, 2.50
Medical expenses, presumption of
reasonableness, 7.11 Motor Vehicles
Collision cases, 2.12, 2.28, 2.30-.32
Federal Preemption, 2.50 Federal Motor Vehicle Safety

Standards, 2.50, 3.12
Lemon law, 5.14
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Negligence

Generally, ch. 4

Defenses

—contributory negligence, 4.16

—sophisticated-user doctrine, 4.17

—statutes of limitation, 4.18

Design, 4.7

Duty of care, 4.3, 4.5—.12

—breach, 4.3, 4.7

Manufacturing, 4.8

Repair, 4.12

Res ipsa loquitur, 4.13

Strict liability, compared, 2.4, 2.24,
3.10,4.1

Testing, 4.6

Warnings, provision of, 4.9-.11

P

Procedural Issues

Generally, ch 6

Diversity jurisdiction, 6.29
Personal jurisdiction, 6.30
Removal to federal court, 6.29
Verdict formulation, 6.28

R

Remedies. See also Damages

Common-law, ch. 1

Limitations, breach-of-warranty
claims, 7.24

Statutory, 5.14

Wisconsin Constitution, right under,
ch. 1

Restatement (Second) of Torts,

ch. 1,2.2,2.11,2.18,2.19, 2.21,
2.39,2.44,2.52
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Restatement (Third) of Torts:
Products Liability Standards

Borrowed in Wisconsin Statutes,
post-2011, 3.5-9

Rejected by Wisconsin Supreme
Court, pre-2011, 2.24,2.42

Risk-utility balancing test, 2.24, 3.7,
3.10

S

Statutes of Limitation and Repose

Negligence claims, 4.18

Strict-products-liability claims, 2.55,
3.13

Warranty, breach of, 5.9

Strict Products Liability

Absolute liability, distinguished, 2.3

History

—generally, ch. 1,2.1,2.2

—common law, ch. 1

—privity, ch. 1,2.1,2.2

Negligence per se, distinguished, 2.4

Post-2011 statutory changes

—generally, ch. 3

—comparison of fault, 3.14

—defenses, 3.13

—design, defective, 2.12, 2.24, 3.6

—manufacturers, claims against,
generally, 3.4-.10

—manufacturing, defective, 3.7

—pre-2011 common law, common
elements with, ch. 1, 2.18, 3.9

—risk-contribution theory, 3.1, 3.15

—sellers and distributors, claims
against, 3.11

—warnings or instructions, defective,
3.8

Pre-2011 law

—generally, ch. 2

—aggravation of preexisting
condition, 2.27

—causation, 2.25-.37
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—component manufacturers’
liability, 2.42

—consumer-contemplation test, 2.19,
2.21,2.24

—contributory negligence, 2.34,
2.51.-.54

—design, defective, 2.12, 2.22, 2.23,
2.30

—drug claims, 2.45-.47, 2.50

—enhanced injury, 2.29-.31

—exposure claims, 2.48

—food claims, 2.49

—industry practices, consideration
of, 2.9

—joint and several liability, 2.28,
2.54,3.3,3.14

—Tlessors’ liability, 2.7

—manufacturing, defective, 2.13

—nondelegable duty, 2.8

—post-2011 statutory changes,
common elements with, 3.9

—required elements for claim, 2.17-
41

—risk-contribution theory, 2.35

—sellers’ liability, 2.6

—used and reconditioned goods, 2.40

—warnings or instructions, defective,
2.14-.16
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Public policy considerations, 2.4,
2.37,2.40,2.41,2.42

W

Warranty

See also Contract

Generally, ch. 5

Breach

—claims preserved after 2011
statutory amendments, 3.10

—damages, 7.4, 7.24

—notice requirement, 5.11

Conflicts, if more than one warranty,
5.10

Disclaimer, 5.12

Express, 5.6, 5.7

Future performance, 5.9

Implied, 5.6, 5.8

Magnuson-Moss Warranty Act, 5.13

Privity, 2.2, 5.1, 5.3-4

Remedies, 7.24

Statute of limitation, 5.9
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