Index

References are to sections, not pages.

A

Abandonment of Proceedings

Litigation expenses, award of,
6.9

Other than transportation
matters, 3.27

Access Rights
Severance damages, 4.39

Air Rights

Damages, 4.40

Evidence, 8.10

Physical invasion, 1.7, 1.8

Appeals

Condemnation, related to (See
Condemnation)

Relocation payments, 5.21

Unit rule, application of, 9.11

Appraisals

Admissibility, pretrial motion
on, 8.10

Contaminated property, 10.2

Date of evaluation (See Date of
Evaluation)

Deposition of appraiser, 8.7

Fees, award of, 6.25

Jurisdictional offer, before
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—other than transportation
matters, 3.20

—sewers and transportation
facilities, 3.5

Methods

—generally, 4.9, 8.3

—comparable sales (See
Comparable Sales Appraisal
Method)

—cost, 4.18

—income (See Income
Appraisal Method)

Report, 8.5

Selection of appraiser, 8.4

Trial, for

—generally, 8.3

—adjustment grid, presentation
to jury, 8.13

—admissibility of appraisal and
expert testimony, 8.10, 8.11

—appraisal report, 8.5

—deposition of appraiser, 8.7

—selection of appraiser, 8.4

Attorney

Choice of, 6.22

As owner, 6.23

Substitution of counsel, 6.24

Attorney Fees. See Fees and
Costs
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B

Blight Elimination

Blight investigation, access to
property for, 10.7

Blighted property, statutory
definition, 2.10

Case law, 2.8

Kelo, response to, 2.10

Slum Clearance Act, and, 2.8,
10.7

Bond, Surety, 3.29

Burden of Proof

Attorney fees, 6.20

Special benefit as property
valuation factor, 4.30

Business

Condemnation (See
Condemnation)

Definitions, statutory

—generally, 5.5

—comparable replacement
business, 5.7

Displacement, relocation, and
replacement (See
Displacement, Relocation,
and Replacement)

C

Circuit Court

Condemnation award, appeal of,
3.17

Condemnation commission
award, appeal of

—litigation expenses award,
6.13—.16

Index-2

—other than transportation
matters, 3.28

—sewers and transportation
facilities, 3.16

Inverse condemnation, claim
for, 7.12

Trials (See Trial, Strategic and
Tactical Issues of)

Closing Argument, 8.17

Community Development
Authorities

Appeal from condemnation
award of, 3.14

Comparable Dwelling
Definition, statutory, 5.6

Comparable Replacement
Business
Definition, statutory, 5.7

Comparable Replacement
Farm Operation
Definition, statutory, 5.8

Comparable Sales Appraisal
Method

Generally, 4.11

Influenced sales, 4.24—-.27

Offers to purchase, 4.15

Prior sale of same property, 4.16

Reasonable time before/after
date of evaluation, 4.12

Sales to condemning authority,
4.14

Sufficiently similar, 4.13

Compensation, Just. See Just

Compensation, Rules
Governing
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Compensation and
Conveyance, Certificate of,
3.21

Condemnation

Appeals

—circuit court, appeal of
condemnation award to;
waiver of hearing, 3.17, 8.1

—circuit court, appeal of
condemnation commission
award to, 3.16, 3.28, 6.13—.16

—compensation withdrawal,
surety bond for, 3.29

——condemnation commission,
appeal of condemnation
award to, 3.14, 3.21

—condemnation proceedings
petition, appeal of judicial
determination on, 3.25

—litigation expenses, award of,
6.13-.16

—multiple parties, appeals by,
3.14

—relocation payments, 5.21

Displacement (See
Displacement, Relocation,
and Replacement)

Fees and costs (See Fees and
Costs)

Inverse (See Inverse
Condemnation)

Jurisdictional offer (See
Jurisdictional Offer to
Purchase)

Just compensation (See Just
Compensation, Rules
Governing)

Kelo, after (See Kelo,
Condemnation After)
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Leasehold rights (See Tenant
and Leasehold Rights in
Condemnation)

Notices

—appeal, right to, 3.21

—appeals, of, 3.16

—commission hearing, of, 3.26

——condemnation clauses,
sample language for, app. 9A

—condemning authority,
application for assignment of
appeal by, 3.14

—inverse condemnation, 7.7—
.10

—jurisdictional offer to
purchase, 3.7, 3.9, 3.22

—occupant, notice of intended
vacation date to, 3.13

Other than transportation
matters

—generally, 3.19

—abandonment of proceedings,
3.27

—acceptance of jurisdictional
offer, 3.24

—agreed price, 3.21

—appraisal, 3.20

—bond, 3.29

—certificate of compensation
and conveyance, 3.21

—circuit court, appeal to, 3.28

—commission hearing, 3.26

—making jurisdictional offer,
3.22

—payment of award, 3.27

—petition for condemnation
proceedings, 3.25

—right of condemnation, court
action to contest, 3.23

—withdrawal of compensation
paid into court, 3.29
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Owner, proceedings instituted
by (See Inverse
Condemnation)

Public purpose or necessity (See
Necessity; Public Purpose
Requirement)

Relocation (See Displacement,
Relocation, and Replacement)

Replacement (See
Displacement, Relocation,
and Replacement)

Right of condemnation, court
action to contest, 3.10

Sewers, for (See Sewers and
Transportation Facilities,
Condemnation for (Wis. Stat.
§ 32.05))

Tenant rights (See Tenant and
Leasehold Rights in
Condemnation)

Transportation facilities, for
(See Sewers and
Transportation Facilities,
Condemnation for (Wis. Stat.
§ 32.09))

Condemnation Clauses, Lease

Generally, 9.10

Effect on related actions, 9.7

Sample language, app. 9A

Tenant rights, 9.6

Van Asten v. State case study,
9.14

Condemnation Commission

Appeal to circuit court of
commission award

—litigation expenses, award of,
6.13-.16

—other than transportation
matters, 3.28

Index-4

—sewers and transportation
facilities, 3.16

Appeal to commission of
condemnor’s award of
compensation, 3.14

Award by commission

—generally, 3.15

—appeal of (See appeal to
circuit court of commission
award, under this head)

—litigation expenses, award of,
6.12

Hearing

—generally, 3.26, in other than
transportation matters

—waiver of hearing, 3.17, 8.1

Petition for condemnation
proceedings, assignment to
commission after, 3.25

Waiver of hearing, 3.17, 8.1

Contaminated Property

Admissibility of contamination
evidence, generally, 10.2

Environmental liability
protection for condemning
authorities, 10.9

Necessity of taking,
determination, 10.8

Pre-condemnation access

—generally, 10.4

—blight investigation, 10.7

—constitutional issues, 10.5

—special inspection warrants,
10.6

Valuation, generally, 10.2

Contingent-Fee Agreements,
6.21

Cost Appraisal Method, 4.19
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Costs and Fees,
Condemnation. See Fees
and Costs

Costs, Reasonable Project
Definition, statutory, 5.13

Counties

Circuit courts (See Circuit
Court)

Condemnation commissions
(See Condemnation
Commission)

Land acquisition by, 2.7

D

Damage to Property
Property taking differentiated
from, 1.5

Damages

Relocation payments (See
Relocation Payments)

Severance (See Severance
Damages)

Date of Evaluation

Generally, 4.3

Appraisals

—appraisal report, inclusion in,
8.5

—comparable sales, reasonable
time before/after date for,
4.12

—value of property, updating,
35,44

Inverse condemnation, 7.18

Severance damages, before and
after method of compensation
for, 4.35
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Daubert. See Expert
Testimony, Admissibility

Department of Natural
Resources

Inverse condemnation action
against, 7.13

Depositions, Pretrial
Appraiser, 8.7
Landowner, 8.8
Other witnesses, 8.9

Development Exactions
Generally, 1.23
As regulatory takings, 1.24

Displaced Person. See also
Displacement, Relocation,
and Replacement

Definitions, statutory

—generally, 5.9

—owner displaced person, 5.11

—tenant displaced person, 5.14

Exclusions, 5.9

Displacement, Relocation, and
Replacement

Generally, 3.13,5.2

Business or farm relocation
payment (See Relocation
Payments)

Business or farm replacement
payment

—generally, 5.33

—case law, 5.34

—moving expenses, 5.23—.24,
5.26

Definitions

—generally, 5.4

—business, 5.5

—comparable dwelling, 5.6
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—comparable replacement
business, 5.7

—comparable replacement farm
operation, 5.8

—displaced person, 5.9

—farm operation, 5.10

—owner displaced person, 5.11

—person, 5.12

—reasonable project costs, 5.13

—tenant displaced person, 5.14

Informational pamphlets, 5.15

Relocation payments (See
Relocation Payments)

Replacement housing

—generally, 5.2, 5.28

—occupancy for less than 90
days, 5.30

—owner-occupant, payment to,
5.29

—tenant, payment to, 5.31

E

Easements

Just compensation, 4.47

Permanent limited easement,
4.47

As takings, 1.10

Temporary limited easement,
4.47

Eminent Domain. See
Condemnation

Environmental
Contamination. See

Contaminated Property

Expert Testimony,
Admissibility, 8.11

Index-6

F

Fair Market Value. See Just
Compensation, Rules
Governing

Farms

Definitions, statutory

—comparable replacement farm
operation, 5.8

—farm operation, 5.10

Relocation payment (See
Relocation Payments)

Replacement payment (See
Displacement, Relocation,
and Replacement—Business
or farm replacement
payment)

Fees and Costs

Generally, 6.2

Burden of proof, 6.20

Choice of attorney, effect of,
6.19

Condemnation clause, effect of,
9.14

Contingent-fee agreements, 6.21

Hearing on, 6.19

Jurisdictional offer, fees before,
6.18

Leasehold interests (See Tenant
and Leasehold Rights in
Condemnation—Litigation
expenses)

Owner-attorney, 6.23

Purpose, 6.3

Recoverable fees

—appraiser’s fees, 6.25

—attorney as owner, 6.23

—burden of proof, 6.20

—choice of attorney, 6.22
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—contingent-fee agreements,
6.21

—hearing on litigation
expenses, 6.19

—jurisdictional offer, fees
before, 6.18

—substitution of counsel, 6.24

Statutory categories justifying
award

—abandonment, 6.9

——condemnation commission,
award of, 6.12

—condemnee appeal from
condemnation commission,
6.13

—condemnor appeal from
condemnation commission,
6.14

—in lieu of costs under Wis.
Stat. ch. 814, 6.8

—inverse condemnation, 6.11,
7.19

—jury verdict, 6.15

—no right or necessity, 6.10

—successful party, 6.6

Statutory definition, 6.4

Substitution of counsel, effect
of, 6.24

Successful party, condemnee as,
6.6

Fencing, Cost of, 4.44

Fifth Amendment

Generally, 1.2

Just compensation requirement,
4.34

Public use requirement, 2.1, 2.3

Fixtures

Severance damages, 4.38
Tenant
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—generally, 9.10
—litigation expenses, 9.11

G

Grade, Change in
Severance damages, 4.43

H

Hearings

Condemnation commission
—generally, 3.26

—waiver of hearing, 3.17, 8.1
Litigation expenses, on, 6.19

Holdover Tenants,
Compensation Rights of, 9.3

Housing Authorities
Condemning authority, appeal
from award of, 3.14

Housing, Replacement. See
Displacement, Relocation,
and Replacement

I

Improvements
Severance damages, 4.38

Income Appraisal Method,
4.17,8.10

Inspection Warrants, Special,
10.6

Inspections, Pre-
condemnation

Generally, 10.4

Blight investigation, 10.7

Constitutional issues, 10.5
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Right of entry by Department of
Transportation, 10.5

Special inspection warrants,
10.6

Inverse Condemnation

Generally, 1.5, 7.2

Action at law, as, 7.7

Commencing an action, 7.11—
15

Determination by court, 7.17

Fees and costs, award of, 6.10,
7.19

Notice of claim, 7.6—.10

Notice of disallowance, 7.9—.10

Ownership, proof of, 7.14

Petition of claimant, 7.12, 7.15

Service, 7.15

State, action against, 7.13

Statute of limitation

—generally, 7.5

—notice of disallowance, effect
of, 7.10

Temporary taking, 7.4

J

Jurisdictional Offer to
Purchase

Litigation expenses, award of

—condemnation commission’s
award exceeding offer, 6.12

—fees incurred before offer,
6.18

Other than transportation
matters

—generally, 3.22

—acceptance of offer, 3.24

—agreed price, 3.21

—appraisals, 3.20

—notice, 3.22

Index-8

Sewers and transportation
facilities

—generally, 3.7

—acceptance of offer, 3.11

—appraisals, 3.5

—notice, 3.7, 3.9

Jury

Condemnation award appeals

—generally, 3.17, 3.28

—litigation expenses, award of,
6.15

—trial issues (See Trial,
Strategic and Tactical Issues
of)

Instructions, 8.16

View, 8.10

Voir dire, 8.14

Just Compensation, Rules
Governing
Generally, 1.2, 4.1
Appraisal methods (See
Appraisals)
Contaminated property (See
Contaminated Property)
Date of evaluation, 4.2—.4
Determining compensation
—partial takings, 4.7
—total takings, 4.6
Easement, taking of, 4.47
Leasehold interest (See Tenant
and Leasehold Rights in
Condemnation)
Partial takings
—determination for, 4.7
—part not taken, effect on (See
Severance Damages)
Proof, 4.48
Severance damages (See
Severance Damages)
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Tenants (See Tenant and
Leasehold Rights in
Condemnation)

Total takings, determination for,
4.6

Unit rule, 4.32

Valuation factors (See Valuation
Factors)

Wisconsin Constitution, 4.1

Wisconsin statutes, 4.1

K

Kelo, Condemnation After

Generally, 2.1

Necessity

—case law, 2.19

—determination of, 2.18

—generally, 2.17

Public purpose

—historical development of
law, 2.3

—Kelo v. City of New London,
2.4

—legislative response to Kelo,
2.5

Wisconsin public use law

—case law, 2.8

—statutes, 2.7

Wisconsin response to Kelo

—case studies, 2.11-.15

—revised statute, 2.10

L

Leasehold. See Tenant and
Leasehold Rights in
Condemnation

M
Most Advantageous Use

Valuation Factors
Generally, 4.21
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Assemblage, 4.22
Zoning restrictions, 4.23

Motions in Limine, 8.10

Moving Expenses. See
Relocation Payments

Municipalities

Eminent domain power
delegated to, 2.7

Necessity, determination of,
2.18

N

Necessity

Generally, 2.17

Case law, 2.19

Determinations of necessity,
methods of, 2.18, 3.3, 10.8

Negotiations, Condemnation

Other than transportation
matters, 3.21

Sewers and transportation
facilities, 3.6

Nonconforming Use, Legal
Severance damages, 4.41

Notices, Condemnation. See
Condemnation

0]

Opening Statement, 8.15

Owner
Attorney-owner, 6.23
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Condemnation Proceedings
Instituted by (See Inverse
Condemnation)

Deposition, 8.8

Displacement, Relocation, and
Replacement of (See
Displacement, Relocation,
and Replacement)

Owner Displaced Person
Definition, statutory, 5.11

P

Parcel

As a whole, regulatory taking
analysis, 1.19—.21

Assemblage for integrated use,
valuation consideration, 4.22

Partial Takings

Just compensation

—determining just
compensation, 4.7

—part not taken, effect of
taking on (See Severance
Damages)

Leaseholders, effect on

—generally, 9.4

——condemnation clauses,
sample language for, app. 9A

Permanent Limited Easement,
4.47

Person. See also Displaced
Person
Definition, statutory, 5.12

Personal Property

Of tenant, 9.8
Physical taking, 1.27

Index-10

Photographic Evidence, 8.13

Police Power
Eminent domain distinguished
from, 1.4

Pretrial Depositions. See
Depositions, Pretrial

Pretrial Motions, 8.10

Project Influence Rule

Generally, 4.25

Influenced sales, admissibility
of, 4.27

Scope of project, 4.26

Property Takings. See
Takings

Public Purpose Requirement

Fifth Amendment requirement,
2.1,2.3

Historical development of law,
2.3

Kelo v. City of New London,
effect of, 2.4

Legislative response to Kelo

—generally, 2.5

—Wisconsin, 2.10

Takings for public good vs. to
prevent public harm, 1.4

Wisconsin case law, 2.8

Wisconsin constitutional
requirement, 2.3

Public Utilities

Condemnation of land for
construction by, 2.8

Necessity, determination of

—case law, 2.19

—Public Service Commission,
certificate issued by, 2.18, 3.3
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R

Redevelopment Authorities
Condemning authority, appeal
from award of, 3.14

Regulatory Takings

Generally, 1.3, 1.11-.26, 7.3

All or substantially all practical
use, generally, 1.12

Development exactions

—generally, 1.23

—as regulatory takings, 1.24

Economic impact, 1.15

Investment-backed
expectations, 1.16

Parcel as a whole, 1.19-.21

Penn Central factors

—generally, 1.14, 7.3

——character of governmental
action, 1.17

—economic impact, 1.15

—investment-backed
expectations, 1.16

—Wisconsin application, 1.18

Permanent physical invasion,
regulation resulting in, 1.10

Physical invasion distinguished,
1.3

Ripeness, 1.25

Setbacks and easements
differentiated, 1.10

Relocation. See Displacement,
Relocation, and Replacement;
Relocation Payments

Relocation Order
Sewers and transportation
facilities, 3.4

Relocation Payments

Actual moving expenses
—generally, 5.23
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—ineligible, 5.24

—optional fixed payments—
business, 5.26

—optional fixed payments—
dwelling, 5.25

—standards for, 5.23

Process for, 5.19

Waiver of, 5.20

Rent Abatement, 9.4

Replacement Housing. See
Displacement, Relocation,
and Replacement

Ripeness
Regulatory takings, 1.25

Risk of Damage, Increase in
Severance damages, 4.42

S

Sales, Comparable, Appraisal
Method. See Comparable
Sales Appraisal Method

Setbacks
Easements differentiated from,
1.10

Severance Damages

Generally, 4.7, 4.34

Access rights, 4.39

Air rights, 4.40

Before and after compensation
method, 4.35

Calculation of damages, 4.46

Evidence of damage,
admissibility of, 4.45

Fencing, cost of, 4.44

Fixtures, 4.38
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Grade, change in, 4.43
Improvements, 4.38

Increased risk of damage, 4.42
Nonconforming use, legal, 4.41

Sewers and Transportation
Facilities, Condemnation
for (Wis. Stat. § 32.05)

Appeals

—circuit court, appeal of
condemnation award to;
waiver of hearing, 3.17

—circuit court, appeal of
condemnation commission’s
award to, 3.16

—condemnation commission,
appeal of condemnation
award to, 3.14

Application of statute, 3.3

Appraisal, 3.5

Award of compensation, 3.12

Condemnation commission

—appeal to circuit court of
award from, 3.16

—award by, 3.15

—condemnation award appeal
assigned to, 3.14

—waiver of hearing, 3.17

Court action to contest right of
condemnation, 3.10

Date of evaluation, 4.3

Jurisdiction, personal, 3.14

Jurisdictional offers to purchase

—generally, 3.7

—acceptance of, 3.11

Negotiation, 3.6

Notice

—application for assignment of
appeal from award, 3.14

—jurisdictional offer, 3.7, 3.9

Occupancy

—notice of intended vacation
date, 3.13

Index-12

—rent-free occupancy, 3.13

—waste committed, occupant’s
liability for, 3.13

—writ of assistance, 3.13

Owner, appeal from award by,
3.14

Party-in-interest, appeal from
award by, 3.14

Relocation order, 3.4

Uneconomic remnant, 3.8

Waiver of condemnation
commission hearing, 3.17

Writ of assistance, 3.13

Slum Clearance. See Blight
Elimination

Special Benefits as Valuation
Factors

Generally, 4.29

Burden of proof, 4.30

Relationship to other
proceedings, 4.31

Special Inspection Warrants,
10.6

Special Verdict Form, 8.16

Statute of Limitation, Inverse
Condemnation

Generally, 7.5

Notice of disallowance, effect

of, 7.10

Subtenants, Compensation
Rights of, 9.3

Successful Party, Fees and
Costs Awarded to, 6.6

Summary Judgment, 8.10

Surety Bond, 3.29

© June 2018, State Bar of Wisconsin PINNACLE



INDEX

T

Takings. See also
Condemnation

Generally, 1.2,7.3

Compensation for, 1.2, 1.4 (See
also Just Compensation,
Rules Governing)

Damage to property
differentiated, 1.5

Easements, 1.10, 4.47

Flooding, 1.8, 1.9

Inverse condemnation (See
Inverse Condemnation)

Leaseholders, effect on, 9.4

Legal standards, 1.3

Permanent occupation, 1.8

Personal property, 1.27

Physical invasion

—generally, 1.7

—airspace, 1.7, 1.8

——character of invasion, 1.8

—flooding, 1.8, 1.9

—permanent occupation, 1.8

—regulation resulting in, 1.10

—regulatory taking
distinguished, 1.3

Police power distinguished, 1.4

Public good and prevention
public harm differentiated,
1.4

Regulatory takings (See
Regulatory Takings)

Ripeness, 1.25

Setbacks, 1.10

Temporary, 1.26

Takings Clause, 1.2

Temporary Limited
Easement, 4.47
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Temporary Takings
Generally, 1.26
Inverse condemnation and, 7.4

Tenant

Definitions, statutory

—displaced person, 5.13

—tenant-occupant as displaced
person, 5.9

Rights (See Tenant and
Leasehold Rights in
Condemnation)

Tenant and Leasehold Rights
in Condemnation

Generally, 9.1, 9.6

Apportionment of award

—generally, 9.6

——condemnation clauses,
sample language for, app. 9A

Compensation, leasehold
interests entitled to

—generally, 4.32, 9.3

—holdover tenants, 9.3

—subtenants, 9.3

—taking, effect on leasehold
interests of, 9.4

Condemnation clauses

—generally, 9.13

—sample language, app. 9A

—Van Asten v. State case study,
9.14

Fixtures

—generally, 9.10

—litigation expenses, 9.11

Holdover tenants, 9.3

Litigation expenses

——condemnation clause, effect
of, 9.14

—inverse condemnation, 6.11

—tenant fixtures, awarded
solely on, 9.11
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Personal property, 9.8

Related actions, effect of
condemnation on, 9.7

Relocation payments, waiver of,
5.20

Rent abatement, 9.4

Replacement housing

—generally, 5.28

—payment, 5.31

Subtenants, compensation rights
of, 9.3

Termination of lease

——condemnation, result of, 9.7

——condemnation clause, 9.6,
app. 9A

Unit rule, applicability of (See
Unit Rule Property Valuation
Factor)

Title Claims, 8.1

Transportation Facilities,
Condemnation Process for.
See Sewers and
Transportation Facilities,
Condemnation for (Wis. Stat.
§ 32.05)

Trial, Strategic and Tactical
Issues of

Generally, 8.1, 8.13

Appraisals

—generally, 8.3

—appraisal report, 8.5

—selection of appraiser, 8.4

Closing argument, 8.17

Depositions (See Depositions,
Pretrial)

Expert testimony, 8.11

Issues tried at, 8.1

Jury instructions, 8.16

Index-14

Opening statement, 8.15
Pretrial motions, 8.10
Special verdict form, 8.16
Visual aids, 8.13

Voir dire, 8.14

U

Uneconomic Remnant, 3.8

Unit Rule Property Valuation
Factor

Generally, 4.32,9.11

Appeals, application to, 9.11

Condemnation clause, effect of,
9.14

Tenant fixtures, litigation
expenses for, 9.11

U.S. Constitution. See Fifth
Amendment

Utilities. See Public Utilities
A%

Valuation Factors. See also
Unit Rule Property Valuation
Factor

Most advantageous use, 4.20—
23

Project influence rule, 4.24—-.27

Special benefits, 4.28—.31

Verdict Form. See Special
Verdict Form

Visual Aids, 8.13

Voir Dire, 8.14
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W

Waiver

Condemnation clause, app. 9A

Condemnation hearing, 3.17,
8.1

Wisconsin, Inverse
Condemnation Action
Against, 7.13

Wisconsin Constitution
Just compensation, 1.2, 4.1
Public use requirement, 2.3
State, inverse condemnation
action against, 7.13
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Witnesses. See also Expert
Testimony, Admissibility

Appraiser, 8.3—.4, 8.7

Condemnee, testimony of, 8.8,
8.10

Condemnor, testimony of, 8.10

Depositions of (See
Depositions, Pretrial)

Writ of Assistance, 3.13
Z

Zoning Restrictions
Most advantageous use, effect
on, 4.23

Index-15






